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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1280 
(Docket  No.  WR-1] 

Wheat  and  Wheat  Foods  Research  and 
Nutrition  Education  Order  and 
Decision 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Decision  and  Order. 

summary:  This  document  announces  a 
decision  to  issue  an  Order  which 
provides  for  the  establishment  of  a 
nationally  coordinated  program  of 
research  and  nutrition  education  for 
wheat,  processed  wheat,  and  wheat  end 
products  as  authorized  by  the  Wheat 
and  Wheat  Foods  Research  and 
Nutrition  Education  Act  {7  U.S.C.  3401  et 
seq.).  The  program,  authorized  under  the 
Order,  would  be  financed  by 
assessments  of  up  to  five  cents  per 
hundredweight,  to  be  paid  by  end 
product  manufacturers  on  their 
purchases  of  processed  wheat.  The 
Order  limits  the  assessment  to  one  cent 
per  hundredweight  during  the  first  two 
years  of  the  program.  The  program 
would  be  administered  by  a  twenty- 
member  Council,  composed  equally  of 
representatives  of  wheat  producers, 
processors,  end  product  manufacturers 
and  consumers. 

DATE:  The  Order  would  become 
effective  if  approved  in  a  referendum  of 
wheat  end  product  manufacturers; 
results  of  the  referendum  and  the 
effective  date,  if  applicable,  will  be 
announced  later. 

FOR  FURTHER  INFORMATION,  CONTACT: 

W.  David  Spalding,  Livestock,  Poultry, 
Grain,  and  Seed  Division,  AMS,  USDA, 
Washington,  D.C.  20250,  Phone:  202-447- 
2068. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Rules  of 
Practice — Issued  October  30, 1978  and 
published  November  6, 1978  (43  FR 
51604). 

Notice  of  Hearing — Issued  January  22, 
1979  and  published  January  26, 1979  (44 
FR  5450). 

Recommended  Decision — Issued 
September  4, 1979  and  published 
September  7, 1979  (44  FR  52226). 

A  Procedure  for  the  Conduct  of 
Referendum  in  connection  with  this 
Order  and  a  Notice  of  Referendum 
appear  elsewhere  in  this  issue  of  the 
Federal  Register. 

Preliminary  Statement 

A  recommended  decision  including  a 
recommended  Order  to  establish  a 
wheat  and  wheat  foods  research  and 
nutrition  education  program  was 


published  in  the  September  7, 1979  issue 
of  the  Federal  Register  (44  FR  52226). 
Interested  persons  were  given  until 
October  22. 1979  to  file  exceptions  to  the 
recommended  decision.  Five  such 
comments  were  received  which  are 
discussed  at  the  appropriate  place  in  the 
decision. 

The  recommended  decision  was 
formulated  based  on  evidence  received 
at  a  public  hearing  on  a  proposed  Order  • 
and  on  briefs  submitted  based  on  the 
hearing  record.  The  public  hearing  was 
held  at  St.  Paul,  Minnesota,  February  27 
and  28;  Atlanta,  Georgia,  March  6;  and 
Denver,  Colorado,  March  15, 1979.  Briefs 
and  proposed  findings  and  conclusions 
were  received  until  April  24, 1979.  This 
hearing  was  held  pursuant  to  notice 
which  was  published  in  the  Federal 
Register  January  26, 1979,  44  FR  5450. 

The  notice  set  forth  a  proposed  Order 
which  was  submitted  to  the  Department 
of  Agriculture  by  the  Wheat  and  Wheat 
Foods  Foundation  (a  coalition  of  wheat- 
related  organizations)  pursuant  to  rules 
and  regulations  for  formulating  an  Order 
which  were  published  in  the  Federal 
Register  November  6, 1978,  43  FR  51604. 
These  actions  were  taken  pursuant  to 
authority  contained  in  the  Wheat  and 
Wheat  Foods  Research  and  Nutrition 
Education  Act  (7  U.S.C.  3401  et  seq.). 

On  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator,  Agricultural 
Marketing  Service,  filed  with  the 
Hearing  Qerk,  U.S.  Department  of 
Agriculture,  a  recommended  decision 
containing  notice  of  the  opportunity  for 
interested  persons  to  file  exceptions  to 
the  decision.  Upon  review  of  the  entire 
hearing  record,  including  comments  on 
the  recommended  decision;  the  material 
issues,  findings  and  conclusions,  rulings, 
and  the  general  findings  of  the 
recommended  decision  which  were 
published  in  the  Federal  Register 
September  7, 1979,  44  FR  52226  are 
hereby  approved  and  adopted  and  are 
set  forth  in  full  herein,  with  the 
following  modifications: 

1.  Changes  in  the  Order  provisions: 

a.  Section  132(a)(b)(c)(d)  is  changed  to 
clarify  the  nominating  provisions. 

b.  The  following  §  §  are  changed  to 
clarify  several  provisions  in  the  Order: 

§  131,  §  134,  §  135,  §  136,  §  140(e)(k)(l). 

§  151(a)(b).  §  152,  and  §  160. 

c.  Section  162  is  changed  to  clarify 
and  strengthen  the  confidentiality 
provisions. 

d.  Section  165(d)  is  changed  to  clariiy 
the  certification  procedures. 

2.  Changes  in  the  Decision: 

a.  Under  the  heading  “Decision:" 
Under  the  heading  “1.  Decision":  Under 
the  subheading  "Need  for  Program” 
paragraph  1  is  changed. 


b.  Under  the  heading  “Decision": 
Under  the  heading  “2.  Procedure  and 
Background”  paragraph  2  is  changed 
and  item  4  is  added. 

3.  Changes  in  the  Findings  and 
Conclusions: 

a.  Under  the  heading  “(1)  Need  for  the 
Order"  paragraph  1  is  changed  and  a 
new  paragraph  is  added  after  paragraph 
5,  item  7. 

b.  Under  the  heading  “(2)  Level  of 
Funding:"  (1)  Under  the  heading  “(i) 
General  paragraph  3  is  changed.  (2) 
Under  the  heading  “(ii)  Cost  Impacts  " 
paragraph  1  is  changed  and  a  new 
paragraph  is  added  after  paragraph  1. 
Under  the  heading  “(iii)  USDA  and 
Other  Federal  Costs"  paragraph  1  is 
changed. 

c.  Under  the  heading  “(3)  Plans  and 
Projects”  paragraphs  1,  7.  and  8  are 
changed. 

d.  Under  the  heading  "(4)  Possible 
Results  "  paragraph  1  is  changed.  Under 
the  heading  (ii)  Competitive  Impact  a 
new  paragraph  is  added  after  paragraph 
1. 

e.  Under  the  heading  "(5)  Terms  and 
Provisions  of  the  Order”:  (1.)  Under  the 
heading  "(a)  Definitions:" 

(a)  Under  the  definition  “end  product" 
paragraphs  2,  4  and  5  are  changed. 

(b)  Under  the  definition  “end  product 
manufacturer"  paragraph  2  is  changed. 

(c)  Under  the  definition  “nutrition 
education"  paragraph  2  is  changed. 

(d)  Under  the  definition  “Wheat 
Industry  Council”  paragraph  1  is 
changed. 

(e)  Under  the  definition  “person” 
paragraph  1  is  changed. 

(f)  Under  the  definition  “eligible 
organization"  paragraph  1  is  changed. 

(g)  Under  the  definition  “retail  baker” 
paragraphs  2,  4,  5,  6,  8,  9,  and  10  are 
changed. 

(h)  Under  the  definition  “intra¬ 
company  transfers,  related  companies  or 
divisions  of  the  same  company,  and 
control”  paragraphs  1  and  3  are 
changed. 

(2)  Under  the  heading  “(b)  Wheat 
Industry'  CounciT': 

(a)  Under  the  subheading  “Term  of 
office"  paragraph  2  is  changed. 

(b)  Under  the  subheading 
"Certification  of  Organizations" 
paragraphs  2  and  14  are  changed. 

(c)  Under  the  subheading 
“Nominations" paragraphs  1,  2,  3.  4,  9, 
and  16  are  changed. 

(d)  Under  the  subheading 
“Appointments"  paragraph  1  is  changed. 

(e)  Under  the  subheading  “Powers" 
paragraph  1  is  changed. 

-  (f)  Under  the  subheading  “Duties" 
paragraphs  2,  4  and  6  are  changed. 


Federal  Register  /  Vol.  44.  No.  242  /  Friday,  December  14,  1979  /  Rules  and  Regulations  72867 


(3)  Under  the  heading  “(c)  Programs 
and  Projects"  paragraphs  1,  3,  and  6  are 
changed. 

(4)  Under  the  heading  “(d) 

Assessments,  Refunds,  Expenses" 
paragraph  1  is  changed  and  a  new 
paragraph  is  added  after  paragraph  7. 
Paragraph  3  and  Tables  A  and  B  are 
changed. 

(a)  Under  the  subheading  "Refunds": 
Paragraph  1  is  changed.  A  new 
paragraph  is  added  after  paragraph  1. 
Paragraphs  3.  7,  and  8  are  changed. 

(5)  Under  the  heading  “(e)  Records 
and  Reports"  paragraph  1  is  deleted  and 
paragraphs  2  and  4  are  changed.  New 
paragraphs  are  added  after  paragraphs  3 
and  6. 

Decision 

1.  Decision.  The  Act  provides  that  the 
Secretary  shall  determine,  on  the  basis 
of  hearing  evidence,  if  the  proposed 
Order  tends  to  effectuate  the  declared 
policy  of  the  Act  which  is  to  establish  a 
research  and  nutrition  education 
program  to  make  the  most  efficient  use 
of  American  wheat  and  ensure  an 
adequate  diet  for  the  people  of  the  U.S, 
The  criteria  used  in  this  determination 
included  an  evaluation  of:  (1)  The  need 
for  the  program.  (2)  the  adequacy  of  the  . 
proposed  funding  level  from  end  product 
manufacturers.  (3)  design  of  potential 
plans  and  projects  for  research 
concerning  wheat  quality  and  utilization 
and  nutrition  education  as  authorized  in 
the  Act.  (4)  the  likelihood  that  these 
projects  will  improve  nutrition  and  per 
capita  consumption  of  wheat  and  (5)  the 
specific  terms  and  provisions  of  the 
proposed  Order.  It  is  concluded  from 
evidence  introduced  at  public  hearings 
that  there  is  a  need  to  establish  a  wheat 
research  and  nutrition  education 
program.  The  criteria  used  in  this 
conclusion  is  summarized  below. 

Need  for  Program — From  1910  to  1978, 
per  capita  consumption  of  wheat  flour 
decreased  about  50  percent.  There  is 
growing  concern  by  the  industry  that 
consumption  may  continue  to  decline 
because  wheat-based  foods  are 
perceived  tJ^oe  both  fattening  and 
lacking  in  nutritional  value  by  a  large 
segment  of  the  population.  Research  has 
shown  that  increased  consumption  of 
wheat-based  foods  would  contribute  to 
both  a  healthy  and  more  economical 
diet  for  U.S.  consumers.  Representatives 
from  nearly  every  segment  of  the  wheat 
industry  presented  evidence  which 
strongly  supports  the  need  for  a  Wheat 
and  Wheat  Foods  Research  and 
Nutrition  Education  Order. 

Funding — An  assessment  of  up  to  5 
cents  per  cwt.  or,  up  to  a  maximum 
funding  of  about  $10  million  annually  on 
processed  wheat  would  be  remitted  to 


the  Wheat  Industry  Council  by  the  end 
product  manufacturers  (primarily 
wholesale  bakers).  The  program  is 
voluntary  and  those  who  do  not  wish  to 
support  it  can  request  and  receive  a 
refund  of  their  assessment  from  the 
Council. 

Plans  and  Projects — Basic  research  on 
nutrition,  health,  products,  processing 
and  marketing  of  wheat-based  foods 
would  be  conducted.  Nutrition  and 
health  research  could  further  investigate 
the  role  of  wheat-based  foods  in  diets 
designed  to  reduce  both  body  weight 
and  cholesterol  levels.  Product  research 
could  focus  op  improved  and  new  wheat 
food  products  while  processing  research 
could  continue  to  seek  more  efficient  use 
of  products  from  wheat.  Market  research 
could  emphasize  more  in-depth  study  of 
consumer  attitudes  toward  wheat-based 
foods  and  stepped  up  nutrition 
education  activities  could  provide 
nutritional  information  to  homemakers, 
the  food  service  industry,  and  food 
editors  of  newspapers  and  magazines. 
Based  on  hearing  testimony  concerning 
similar  type  programs,  it  appears  that 
the  plans  and  projects  authorized  under 
the  Order  could  be  designed  to  achieve 
many  of  the  objectives  of  the  Act. 

Possible  Program  Results — While  it  is 
expected  that  the  Order  will  increase 
the  demand  for  wheat-based  foods 
relative  to  other  foods,  problems  in 
isolating  the  effects  of  other  influencing 
factors  may  make  it  difficult  to  evaluate 
the  program’s  performance.  However, 
hearing  testimony  indicated  that  a  one 
slice  per  day  increase  in  the  per  capita 
consumption  of  bread  would  not  only 
contribute  to  a  healthy  and  more 
economical  diet  for  the  American  people 
but  would  also  result  in  a  20  percent 
increase  in  bread  production.  All  income 
groups  could  benefit  from  the  program, 
but  the  poor,  elderly  and  teen-age 
consumers  would  be  expected  to  derive 
proportionately  greater  benefits  from 
increased  knowledge  of  the  economic 
and  nutritional  advantages  of  wheat- 
based  foods  as  a  source  of  good  , 
nutrition. 

Specific  Terms  and  Provisions — To 
accomplish  the  declared  policy  of  the 
Act.  numerous  specific  terms  and 
provisions  are  needed  to  govern  the 
operation  of  a  program.  7'he  terms  and 
conditions  of  the  Order  contained  in  this 
document  are  the  detailed  means  of 
carrying  out  the  declared  policy  of  the 
Act. 

2.  Procedure  and  Background.  The 
Wheat  and  Wheat  Foods  Research  and 
Nutrition  Education  Act,  passed  in  1977, 
authorized  the  establishment  of  a  wheat 
research  and  nutrition  education 
program  to  make  the  most  efficient  use 


of  American  wheat  and  ensure  an 
adequate  diet  for  the  people  of  the 
United  States. 

The  Act  is  enabling  legislation  which 
authorizes  any  individual  or 
organization  to  submit  a  proposed  Order 
to  the  Secretary  to  implement  the 
program  authorized  by  the  Act.  The  Act 
provides  that  when  the  Secretary  has 
reason  to  believe  that  a  proposed  Order 
will  tend  to  implement  the  program 
authorized  by  the  Act  the  Secretary 
shall  issue  a  notice  and  hold  a  hearing 
on  the  proposed  Order.  The  applicable 
rules  of  practice  and  procedure  provide 
for  the  Department  to  issue  a 
recommended  decision  and  Order  if  it  is 
determined,  based  on  the  hearing 
evidence  and  written  briefs,  that  an 
Order  will  implement  the  Act.  If  the 
Secretary  finds  after  a  review  of 
comments  on  the  recommended  decision 
and  Order  and  the  entire  hearing  record 
that  the  Order  will  implement  the  policy 
of  the  Act,  a  final  decision  will  be 
issued,  and  a  referendum  among  end 
product  manufacturers  will  be  held  to 
determine  if  they  wish  to  put  the  Order 
into  effect.  If  the  vote  is  favorable,  a 
Wheat  Research  and  Nutrition 
Education  Order  would  be  established. 
The  Wheal  Industry  Council,  authorized 
under  the  Order,  would  be  responsible 
for  preparing  detailed  project  proposals 
for  wheat  and  wheat  foods  research  and 
nutrition  education  as  part  of  the 
Council's  annual  budget.  The  Act 
requires  that  the  proposed  projects  be 
reviewed  and  approved  by  the  Secretary 
before  project  expenditures  may  be 
authorized  by  the  Council.  This 
requirement  assures  that  the  program 
will  be  formally  evaluated  on  an  annual 
basis  and  fulfills  the  “sunset  review” 
requirement  under  the  Department’s 
criteria  for  implementing  Executive 
Order  12044.  'The  Order  would  continue 
indefinitely  unless: 

1.  The  Act  is  repealed: 

2.  The  Secretary  finds  that  the  Order 
or  any  provision(s)  thereof  obstructs  or 
does  not  effectively  carry  out  the  policy 
of  the  Act; 

3.  End  product  manufacturers  reject 
the  Order  in  a  referendum  for 
termination:  or 

4.  End  product  manufacturers  reject  a 
revised  Order  in  a  referendum. 

Material  Issues 

The  material  issues  presented  in  the 
record  of  hearing  are  as  follows: 

(1)  The  need  for  the  Wheat  and  Wheat 
Foods  Research  and  Nutrition  Education 
Order  to  effectively  carry  out  the 
declared  policy  and  purposes  of  the  Act. 

(2)  The  adequacy  of  the  proposed 
level  of  funding,  from  end  product 
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manufacturers,  to  support  the  proposed 
program. 

(3)  The  adequacy  of  the  design  of 
potential  research  and  nutrition 
education  plans  and  projects  to 
implement  the  proposed  program. 

(4)  The  possible  effect  of  the  proposed 
program  on  nutrition  education  and  per 
capita  consumption  of  wheat. 

(5)  The  determination  of  the  specific 
terms  and  provisions  of  the  Order 
necessary  to  effectively  carry  out  the 
declared  policy  and  purposes  of  the  Act, 
including: 

(a)  Definitions  of  terms  used  therein 
which  are  necessary  and  incidental  to 
achieve  the  objectives  of  the  Order, 

(b)  The  establishment,  maintenance, 
composition,  powers,  duties,  procedures, 
and  operation  of  a  Council  which  shall 
be  the  administrative  agency  for  this 
Order; 

(c)  The  authority  for  establishing  and 
financing  the  development  and 
implementation  of  programs  and 
projects  of  research  and  nutrition 
education  to  establish  a  nationally 
coordinated  program  of  research  and 
nutrition  education  for  wheat,  processed 
wheat  and  wheat  end  products; 

(d)  The  procedures  to  levy 
assessments  on  processed  wheat 
purchased  by  end  product 
manufacturers,  to  make  refunds  of 
assessments  to  end  product 
manufacturers  who  request  them,  and  to 
incur  necessary  expenses: 

(e)  The  provisions  concerning 
recordkeeping  requirements  and  reports 
by  end  product  manufacturers  and 

(f)  The  need  for  additional  terms  and 
conditions  as  set  forth  in  §§  1280.166 
through  1280.172  of  the  Order  which  are 
necessary  to  effectuate  provisions  of  the 
Act. 

Findings  and  Conclusions 

Evidence  presented  on  the  record  at 
the  public  hearing  indicates  that  wheat 
is  produced,  in  some  quantity,  in  all  50 
States  and  wheat  based  foods  are 
produced  and  consumed  in  all  50  States. 
Therefore,  it  is  found  that  wheat  and 
wheat  based  foods  move  in  interstate 
and  foreign  commerce  and  that  which 
does  not  move  in  such  channels  of 
commerce  directly  burden,  or  affect 
interstate  commerce  of  wheat  and 
wheat  based  foods.  The  findings  and 
conclusions  on  the  material  issues  are 
based  on  the  evidence  presented  at  the 
hearing  and  the  record  thereof  and  are 
as  follows: 

(1)  Need  for  the  Order.  The  record 
herein  establishes  that  from  1910  to 
1973.  per  capita  consumption  of  wheat 
flour  decreased  about  50  percent.  Most 
of  the  decrease  took  place  prior  to  the 
raid  1960’s.  Since  that  time,  per  capita 


consumption  has  stabilized  around  the 
current  level  of  115  pounds  per  person. 
However,  because  wheat  based  foods 
are  perceived  to  be  fattening  and 
lacking  in  nutrition  by  a  large  segment 
of  the  population,  it  is  possible  that  per 
capita  consumption  may  decline  further. 
As  a  result,  U.S.  wheat  producers  as 
well  as  processors  and  end  product 
manufacturers  face  a  domestic  market 
for  their  products  which,  at  best,  may  be 
expected  to  grow  with  population. 

U.S.  wheat  producers  have  seen  little 
growth  in  the  domestic  food  market  for 
wheat.  The  domestic  food  market  is 
currently  less  than  600  million  bushels 
annually.  However,  the  export  market 
has  increased  from  less  than  300  million 
bushels  in  1948  to  about  1.2  billion 
bushels  in  the  current  marketing  year. 
There  are  indications  that  some  of  this 
export  increase  may  be  directly 
attributed  to  promotional  efforts 
financed  jointly  by  producers  and  the 
U.S.  Department  of  Agriculture. 

Cereal  grain  based  products  are  an 
economical  source  of  protein,  energy 
(calories)  and  essential  vitamins  and 
minerals.  Americans  currently  spend  an 
average  of  12%  of  their  food  budget  on 
cereal  grain  products  which  provide  26% 
of  the  calories,  21.5%  of  the  protein  and 
significant  percentage  of  essential 
vitamins  and  minerals  in  their  diet.  In 
1910,  cereal  grain  products  were  the 
chief  source  of  protein  (38%)  in  the  U.S. 
diet.  Since  1910  the  consumption  of 
cereal  grain  products  has  decreased 
which  fat  and  sugar  consumption  has 
increased. 

The  record  reveals  a  need  to 
communicate  factual  information  to 
consumers  as  well  as  nutrition  and 
health  professionals  about  the 
nutritional  properties  of  wheat  based 
foods.  Many  consumers  perceive  wheat 
based  foods  as  fattening  and  lacking  in 
nutritional  value.  They  do  not  realize 
that  wheat  based  foods  are  highly 
nutritious  and  that  the  increased 
consumption  of  wheat  based  foods  has 
been  strongly  recommended  by  many 
nutritional  authorities.  Educational 
programs  could  provide  sound 
information  to  consumers  concerning 
the  nutritional  properties  of  wheat 
based  foods.  Educational  material  that 
has  been  developed  for  use  with 
consumers  has  been  well  received. 
However,  funding  to  develop  and 
distribute  this  information  has  been 
lacking,  therefore,  the  material  has  had 
limited  impact. 

Testimony  in  support  of  the  Order 
was  received  from: 

(1)  The  Wheat  and  Wheat  Foods 
Foundation  on  behalf  of  its  45  producer, 
53  processor,  36  end  product 
manufacturer  and  9  other  members: 


(2)  Producers,  including  the  National 
Association  of  Wheat  Growers  which 
represents  state  wheat  grower 
associations  in  16  states  which  produce 
over  80%  of  the  wheat  grown  in  the  U.S., 
the  U.S.  Durum  Growers  Association. 
Women  Involved  in  Farm  Economics 
(WIFE),  and  5  state  wheat  grower 
commissions; 

(3)  Processors,  including  the  Millers 
National  Federation  whose  members 
account  for  87%  of  the  flour  produced  in 
this  country; 

(4)  End  product  manufacturers, 
including  the  American  Bakers 
Association,  representing  wholesale 
bakers  and  representatives  of  cereal  and 
pasta  manufacturers; 

(5)  Labor,  through  testimony  by  the 
Bakers,  Confectionary  and  Tobacco 
Workers  International  Union  of  the 
AFL-CIO; 

(6)  The  two  principal  trade 
publications  in  the  wheat  and  wheat 
foods  industry,  “Milling  and  Baking 
News”  and  “Bakery  Production  and 
Marketing  Magazine”;  and 

(7)  Organizations  and  firms  involved 
in  research  and/or  nutrition  education 
activities  relating  to  wheat  and  other 
commodities  including  several 
universities,  the  American  Institute  of 
Baking,  the  National  Wheat  Institute, 
Great  Plains  Wheat,  Western  Wheat 
Associates,  the  Potato  Board  and 
several  private  firms. 

Testimony  in  opposition  to  the 
assessment  provisions  of  the  Act  was 
received  from  the  Biscuit  &  Cracker 
Manufacturers  Association,  representing 
wholesale  biscuit  and  cracker 
manufacturers.  Testimony  indicated  that 
biscuit  and  cracker  manufacturers  use 
approximately  20  percent  of  the  flour 
used  by  the  entire  baking  industry  and 
that  Association  members  use  about  85 
percent  of  the  flour  used  by  all  biscuit 
and  cracker  manufacturers. 

(2)  Level  of  Funding: 

(i)  General.  The  research  and  nutrition 
education  activities  to  be  conducted 
under  the  proposed  program  would  be 
funded  by  an  assessment  on  processed 
wheat  purchased  by  end  product 
manufacturers.  During  the  first  two 
years,  the  Order  calls  for  an  assessment 
of  one  cent  per  hundredweight  of 
processed  wheat  purchased.  Both  the 
enabling  legislation  and  the  Order 
provide  for  a  maximum  assessment  of 
five  cents  per  hundredweight  of 
processed  wheat  purchased.  It  is 
estimated  that  initial  collections  at  the 
one  cent  level  would  be  about  $2  million 
annually.  At  the  maximum  assessment 
level  of  five  cents  per  hundredweight, 
collections  would  be  about  $10  million 
annually. 
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The  assessment  on  the  processed 
wheat  would  be  recorded  by  the  end 
product  manufacturer  at  the  time  the 
processed  wheat  is  purchased  and 
remitted  to  the  Wheat  Industry  Council 
on  a  regularly  scheduled  basis.  The 
program  would  be  voluntary,  in  that  end 
product  manufacturers  who  pay  an 
assessment  and  do  not  wish  to  support 
the  program  can  request  and  receive  a 
refund. 

The  implementation  of  the  Act  would 
directly  affect  all  wheat  end  product 
manufacturers  including  retail  bakers 
and  end  product  manufacturers  using 
less  than  2,000  hundredweight  of 
processed  wheat  annually  even  though 
the  latter  groups  would  not  be  assessed 
for  the  program.  Other  groups  directly 
impacted  would  include  the  recipients  of 
the  funds  expended  by  the  Wheat 
Industry  Council  such  as  university  and 
other  research  entities  and 
disseminators  of  nutrition  education 
information. 

The  impact  on  producers  and 
processors  of  wheat  and  consumers  of 
wheat  based  foods  would  be  less  direct 
than  the  impact  on  end  product 
manufacturers  and  would  depend  on  the 
nature  and  extent  of  program  developed 
by  the  Wheat  Industry  Council. 

(ii)  Cost  Impacts.  The  cost  impact  on 
wheat  end  product  manufacturers  would 
vary  from  one  cent  per  hundredweight 
of  processed  wheat  as  authorized  during 
the  first  two  years  of  the  program  up  to 
a  maximum  of  five  cents  per 
hundredweight  of  processed  wheat  as 
permitted  by  the  Order.  At  the  one  cent 
per  hundredweight  assessment  level,  the 
cost  per  one  pound  loaf  of  bread  would 
be  about  seven  one-thousandths  of  a 
cent  per  loaf.  At  the  maximum 
assessment  level  of  five  cents  per 
hundredweight  the  cost  per  one  pound 
loaf  of  bread  would  be  about  three  one- 
hundredths  of  a  cent.  Proponents  have 
stated  that  given  the  competitive  nature 
of  the  wholesale  baking  industry  and  the 
minuscule  amount  of  the  assessment  per 
unit  to  production,  the  assessment  w’ll 
not  be  passed  on  to  the  consumer. 
Proponents  point  out  that  a  very  small 
increase  in  volume  will  reduce  per  unit 
costs  to  more  than  offset  the  cost  of  the 
assessment. 

An  exceptor  pointed  out  that  the  cost 
impact  on  wheat  end  product 
manufacturers  is  discussed  solely  on  the 
basis  of  bread  and  not  on  the  basis  of 
cereals.  The  recommended  decision  is 
based  on  record  evidence  adduced  x 
during  the  rule  making  proceeding.  No 
testimony  was  presented  during  the 
proceeding  regarding  the  specific  cost 
impact  on  cereal  manufacturers.  Very 
little  information  exists  for  cereal 
manufacturers,  so  detailed  estimates  are 


not  possible.  However,  based  upon 
information  from  the  Census  of 
Manufacturers,  in  1977  cereal 
manufacturers  used  wheat  for  about 
one-third  of  ready-to-eat  cereal 
production.  Their  wheat  costs  were 
about  5  percent  of  the  cost  of  materials 
and  less  than  a  third  of  the  expenditures 
for  sugar.  Thus,  the  cost  impact  of  this 
program  on  wheat  cereals  is  judged  to 
be  even  less  than  that  for  bread.  In 
addition,  record  evidence  does  indicate 
that  it  is  expected  that  all  types  of 
wheat  and  wheat  based  products  will 
share  in  the  benefits  of  the  proposed 
Order. 

End  product  manufacturers  have 
testified  that  the  Order  will  not  result  in 
increased  recordkeeping  costs  because 
existing  records  can  be  used  to  comply 
with  the  recordkeeping  requirements  of 
the  Order. 

The  Order  will  have  no  cost  impact  on 
wheat  producers.  Processors  purchase 
their  wheat  needs  at  competitive  market 
prices.  The  export  market  accounts  for 
about  two-thirds  of  total  usage  of  U.S. 
wheat  and  as  such,  the  U.S.  farm  price 
of  wheat  is  determined  by  the  world 
supply  and  demand  situation. 

Processors  who  supply  bakery  mixes 
to  end  product  manufacturers  will  be 
required  to  show  the  processed  wheat 
content  within  plus  or  minus  3%  on 
invoices  to  end  product  manufacturers 
in  order  for  end  product  manufacturers 
to  determine  their  use  of  processed 
wheat.  Processors  have  testified  that 
this  requirement  will  not  increase  their 
costs. 

(iii)  USDA  and  Other  Federal  Costs. 
The  Act  provides  that  the  Council  will 
reimburse  the  Department,  from 
assessments,  for  all  referendum  and 
administrative  costs  incurred  under  the 
Act  during  any  period  specified  by  the 
Secretary. 

(3)  Plans  and  Projects.  Below  is  a 
description  of  the  type  of  impacts  that 
may  result  from  a  nutrition  education 
and  promotion  program  based  on 
experience  in  other  commodity 
programs.  Also  included  is  a  brief 
discussion  of  the  types  of  programs 
which  could  be  conducted  by  the  Wheat 
Industry  Council.  Nutrition  education 
and  generic  promotion  of  commodities 
in  the  United  States  and  bread  in  some 
European  markets  is  relatively  new. 
These  recent  experiences  show  marked 
changes  in  consumer  attitudes  with 
mixed  results  in  terms  of  impact  on 
consumption. 

European  processors  and  end  product 
manufacturers  faced  a  continuous 
decline  in  per  capita  consumption  of 
flour.  Sponsors  of  these  programs 
worked  closely  with  and  in  some  cases 
gained  active  support  from  medical  and 


nutrition  professionals  as  well  as 
government  agencies  in  explaining  the 
nutritional  benefits  from  increased 
consumption  of  wheat  based  foods. 

Since  the  adoption  of  the  programs,  the 
per  capita  consumption  of  flour  has 
stabilized  and  in  some  cases  increased. 

In  the  U.S.,  per  capita  potato 
consumption  in  the  early  1950's  was 
about  100  pounds,  about  half  of  what  it 
was  in  1910.  In  the  1960's  consumption 
increased  to  about  110  pounds,  probably 
as  a  result  of  the  introduction  of 
processed  potato  products.  However, 
consumption  of  fresh  potatoes  continued 
to  decrease.  One  of  the  reasons  given 
for  the  decline  in  consumption  was  the 
rather  prevalent  opinion  that  potatoes 
are  fattening.  Actually,  potatoes  are  a 
nutritious  food,  rich  in  the  vitamins  and 
minerals  necessary  in  the  daily  diet.  In 
1971,  the  Potato  Research  and  Promotion 
Act  was  passed  in  an  effort  to  increase 
the  per  capita  consumption  of  potatoes. 
The  National  Potato  Promotion  Board 
set  out  to  dispel  the  negative  image  of 
potatoes  as  fattening  and  to  educate  the 
consumer  to  their  nutritional  value.  The 
program  has  been  one  of  generic 
promotion  with  strong  emphasis  on 
nutrition  education.  As  a  result  of  the 
efforts  of  the  Potato  Board,  consumer 
attitudes  toward  potatoes  are  now  more 
positive.  Per  capita  consumption  of  fresh 
potatoes  has  shown  some  increase  in 
the  last  3  years. 

Per  capita  consumption  of  eggs 
declined  over  25  percent  between  1950 
and  1974.  In  1974,  the  Egg  Research  and 
Consumer  Information  Act  was  passed 
in  an  effort  to  increase  per  capita 
consumption  of  eggs.  The  American  Egg 
Board  has  made  several  research  grants 
to  investigate  nutritional  aspects  of  the 
cholesterol  controversy.  In  addition,  the 
Board,  through  the  use  of  a  generic 
education  and  promotion  program,  has 
improved  consumer  attitudes  toward 
eggs.  In  1978,  the  per  capita  consumption 
of  eggs  showed  the  first  increase  since 
1971. 

The  impact  of  any  ongoing  research 
and  nutrition  education  program  is 
difficult  to  measure  because  of  the 
problems  in  isolating  the  effects  of  other 
influencing  factors.  Estimating  the 
possible  impacts  of  a  potential  program 
is  even  more  troublesome. 

The  results  of  the  various  programs 
under  the  Wheat  and  Wheat  Foods 
Research  and  Nutrition  Education  Order 
will  be  a  function  of  the  priority  given  to 
the  research  and  education  programs  by 
the  Wheat  Industry  Council.  It  is 
anticipated  that  in  addition  to  domestic 
research  and  nutrition  education 
activities,  the  Council  will  also  be 
involved  in  export  activities. 
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Basic  research  could  include  nutrition 
and  health  research  as  well  as  product, 
processing  and  market  research 
Nutrition  and  health  research  could 
further  investigate  the  role  of  wheat 
based  foods  in  weight  loss  diets  and 
diets  designed  to  reduce  blood 
cholesterol  levels.  Product  research 
could  develop  new  or  improved  wheat 
based  products.  Research  into 
processing  methods  could  result  in  more 
efficient  processing  methods  as  well  as 
more  efficient  utilization  of  wheat  in  the 
production  of  flour  and  other  flour  mill 
products.  Market  research  could  involve 
study  of  consumer  attitudes  toward 
wheat  based  foods.  Nutrition  education 
activities  could  provide  nutrition,  health 
and  education  material  for  nutrition  and 
health  professionals  as  well  as  food 
editors,  homemakers,  the  food  service 
industry  and  school  children.  Foreign 
market  activities  could  be  carried  out  to 
increase  export  markets  for  U.S.  wheat 
and  wheat  products.  Obviously,  for  all 
of  these  possible  opportunities,  there  is 
always  a  risk  of  failure.  The  rate  of 
return  for  various  potential  projects 
could  undoubtedly  vary  significantly. 
Thus,  the  Wheat  Industry  Council 
should  attempt  to  choose  those  projects 
with  a  high  probability  of  successfully 
achieving  a  high  rate  of  return. 

(4)  Possible  Results: 

(i)  General.  Per  capita  consumption  of 
bread  in  the  U.S.  averages  about  five 
slices  per  person  per  day.  Research 
based  on  the  McGovern  committee 
report  “Dietary  Goals  for  the  United 
States”  has  suggested  that  any  increase 
in  consumption  up  to  67  percent  over  the 
present  level,  of  wheat  based  foods 
would  contribute  to  a  healthy  and  more 
economical  diet  for  the  American 
people.  The  record  emphasizes  the  role 
of  wheat  based  foods  in  a  balanced  diet. 
However,  it  points  out  that  wheat  based 
foods  are  only  part  of  a  balanced  diet. 
Hearing  testimony  indicated  that  a  one 
slice  per  day  increase  in  the  per  capita 
consumption  of  bread  would  not  only 
contribute  to  a  healthy  and  more 
economical  diet  for  the  American  people 
but  would  also  result  in  a  20  percent 
increase  in  bread  production. 

Bakers  testified  to  the  existence  of 
excess  capacity  in  the  wholesale  baking 
industry.  Given  the  existence  of  excess 
baking  capacity,  an  increase  in  volume 
would  result  in  reduced  per  unit  costs  of 
production.  As  a  result  of  the 
competitive  nature  of  the  wholesale 
baking  industry,  any  significant  cost 
reductions  resulting  from  increases  in 
volume  would  either  be  passed  on  to  the 
consumer  in  terms  of  lower  prices  or 
used  to  offset  cost  increases  that  would 
otherwise  be  passed  on  to  consumers. 


(ii)  Competitive  Impact.  It  is  expected 
that  the  Order  will  increase  the  demand 
for  wheat  based  foods  relative  to  other 
types  of  food.  The  impact  of  the 
proposed  program  on  different  types  of 
end  product  manufacturers  will  depend 
on  the  specific  research  and  education 
projects  undertaken  by  the  Council. 
However,  it  is  the  intent  of  the  Order 
that  the  Council  represent  and  act  in  the 
best  interests  of  the  entire  wheat 
industry,  including  ail  types  of  end 
product  manufacturers. 

An  exceptor  suggested  that  the  Wheat 
Industry  Council,  as  described  in  the 
recommended  decision,  is  designed  to 
increase  the  consumption  of  bread 
products  and  especially  bread  and  that 
insufficient  attention  may  be  focused  on 
cereals,  pasta,  and  products  other  than 
bread.  However,  the  reconunended 
decision  clearly  states  that  it  is  the 
intent  of  the  Order  that  the  Council 
represent  and  act  in  the  best  interests  of 
the  entire  wheat  industry,  including  all 
types  of  end  product  manufacturers. 

(iii)  Distribution  of  Effects  by  Income 
Classes.  The  Order  provides  for  a 
program  of  research  and  nutrition 
education.  Previous  research  efforts 
have  shown  that  wheat  based  foods  are 
nutritious  and  an  economical  source  of 
protein,  energy  (calories]  and  essential 
vitamins  and  minerals.  All  income 
groups  could  benefit  from  the  program 
by  receiving  sound  nutritional 
information  and  learning  how  to  use  this 
information  to  develop  more  nutritious 
meals  at  lower  cost.  However,  the  poor, 
the  elderly  and  teenage  consumers  could 
be  expected  to  derive  proportionately 
greater  benefits  from  increased 
knowledge  of  the  economic  advantages 
of  wheat  based  foods  as  a  source  of 
good  nutrition.  Research  has  indicated 
that  these  groups  are  the  most  at-risk 
categories  for  poor  nutrition  and  related 
health  problems. 

(5)  Terms  and  provisions  of  the  Order. 

(a)  Definitions.  “Processed  wheat"  is 
defined  to  mean  the  wheat-derived 
content  of  any  substance  (such  as  cake 
mix  or  flour)  produced  for  use  as  an 
ingredient  of  an  end  product  by 
changing  wheat  grown  within  the  United 
States  in  form  or  character  by  any 
mechanical,  chemical,  or  other  means. 
The  definition  is  necessary  to  specify 
one  of  the  products  to  which  research 
and  nutrition  education  plans  or  projects 
may  apply,  and  to  determine 
applicability  of  the  assessment. 

“End  product”  is  defined  to  mean  any 
product  which  contains  processed 
wheat  as  an  ingredient  and  which  is 
intended,  as  produced,  for  consumption 
as  human  food,  notwithstanding  any 
additional,  incidental  preparation  which 
may  be  necessary  by  the  ultimate 


consumer.  For  example,  bread,  cake,  ■ 
cookies,  crackers,  breakfast  cereals,  and 
pasta  products  would  all  be  end 
products. 

This  definition  is  necessary  to 
determine  products  to  which  plans  or 
projects  may  apply,  as  well  as  to 
determine  applicability  of  the 
assessment  and  certain  exclusions 
therefrom. 

The  terms  “processed  wheat”  and 
‘^end  product”  as  used  in  the  Act  are 
mutually  exclusive.  An  “end  product”  is 
defined  as  a  product  which  contains 
“processed  wheat”  as  an  ingredient  and 
which  is  intended  as  produced  to  be 
used  for  consumption  as  human  food, 
notw'ithstanding  any  incidental 
preparation  which  may  be  necessary  by 
the  ultimate  consumer.  “Incidental 
preparation”  means  such  actions  as 
thawing  frozen  bakery  products  or 
baking  brown-and-serve  products,  so 
that  frozen  cakes,  breads,  or  bread 
doughs,  brown-and-serve  rolls,  etc. 
would  be  considered  “end  products” 
and,  therefore,  the  processed  wheat 
contained  in  these  products  would  be 
subject  to  the  assessment. 

On  the  other  hand,  “processed  wheat” 
contained  in  substances  such  as  flour, 
self-rising  flour,  and  cake  mixes,  which 
are  sold  at  retail  in  that  form  would  be 
exempt  from  assessment. 

Products  such  as  Graham  crackers, 
granola,  or  other  substances  which  may 
be  consumed  in  their  present  form  or 
used  as  an  ingredient  of  another  end 
product  are  within  the  definition  of  end 
product.  Therefore,  the  assessment  on 
the  processed  wheat  purchased  for  use 
in  the  manufacture  of  such  substances 
would  be  paid  by  the  end  product 
manufacturer  who  first  manufactures 
them  into  a  substance  which  can  be 
consumed  as  human  food.  No  further 
assessment,  however,  would  be  due 
from  subsequent  end  product 
manufacturers  using  such  end  products 
as  ingredients  of  other  end  products. 

It  should  also  be  noted  that  the 
assessment  would  apply  to  the  end 
products  of  an  end  product 
manufacturer  regardless  of  whether  the 
end  product  is  consumed  in  the  U.S.  or 
exported. 

“Wheat  producer”  is  defined  to  mean 
any  person  who  grows  wheat  within  the 
United  Slates  for  market.  The  definition 
is  necessary  to  define  one  class  of 
persons  eligible  for  representation  on 
the  Wheat  Industry  Council. 

“Processor”  is  defined  to  mean  any 
person  who  commercially  produces 
processed  wheat  within  the  United 
States.  This  definition  specifies  a  class 
eligible  for  Council  representation  and 
subject  to  reporting  and  record-keeping 
obligations  under  §  1280.160  and 
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§  1280.161  of  the  Order  but  not  subject 
to  assessments. 

“End  product  manufacturer"  is 
defined  to  mean  any  person  who 
commercially  produces  an  end  product 
within  the  U.S.,  but  does  not  include 
such  persons  to  the  extent  they  produce 
end  products  on  the  premises  where 
such  products  are  to  be  consumed  by  an 
ultimate  consumer,  including,  but  not 
limited  to  hotels,  restaurants,  and 
institutions.  Nor  does  the  term  include 
persons  who  produce  end  products  for 
their  own  personal  family  or  household 
use. 

The  definition  establishes  a  general 
class  eligible  for  Council  representation, 
subject  to  certain  reporting  and 
recordkeeping  obligations,  and  liable  for 
the  assessment  imder  the  Order.  Certain 
end  product  manufacturers  are  exempt 
from  assessment.  However,  only  those 
who  will  be  liable  for  the  assessment 
will  be  eligible  to  vote  in  the 
referendum. 

With  respect  to  voting  in  the 
referendum,  each  end  product 
manufacturer  will  be  allowed  one  vote 
whether  such  end  product  manufacturer 
is  an  individual,  a  partnership  or  a 
corporation.  The  principal  of  one 
“person"  (as  defined  in  the  Act)  one 
vote  will  apply  regardless  of  the  number 
of  subsidiaries,  affiliates  or  divisions  a 
corporation  may  have  or  the  number  or 
type  of  end  products  it  may  produce. 

The  interests  or  large  end  product 
manufacturers  will  be  given  appropriate 
consideration  because  volume  of 
processed  wheat  purchased  will  be 
taken  into  account  in  the  referendum  as 
required  by  section  1708  of  the  Act. 

It  is  intended  under  the  Act  that 
entities  such  as  hotels,  restaurants, 
institutions,  etc.,  which  produce  end 
products  on  the  premises  where  they  are 
to  be  consumed  by  an  ultimate 
consumer  should  not  be  subject  to  any 
obligations  under  the  Act  or  the  Order, 
and  this  definition  so  provides. 
Furthermore,  there  may  be  some  hotels, 
restaurants  or  institutions  which  prepare 
end  products  at  central  commissaries 
and  then  distribute  them  to  several 
locations  (e.g.,  a  restaurant  with  three  or 
four  locations  in  the  same  city  which 
bakes  end  products  at  one  central 
location).  Such  end  products  would  not 
technically  be  “consumed  on  the 
premises"  where  baked.  However,  it  is 
intended  that  the  persons  who  produce 
these  end  products  be  excluded  from 
those  covered  by  the  end  product 
manufacturer  definition  since  they  are 
still  clearly  within  the  class  at  which  the 
statutory  exemption  is  aimed. 

“Research"  is  defined  to  mean  any 
type  of  research  to  advance  the 
nutritional  quality,  marketability. 


production,  or  other  qualities  of  wheat, 
processed  wheat,  or  end  products. 

The  definition  is  broad  enough  to 
include  any  type  of  research  aimed  at 
achieving  the  general  objectives  of  the 
Act  but  narrow  enough  to  assure 
projects  will  not  go  beyond  the  scope  of 
those  objectives. 

"Nutrition  education"  is  defined  to 
mean  any  action  to  disseminate  to  the 
public  information  resulting  from 
research  concerning  the  economic  value 
or  nutritional  benefits  of  wheat 
processed  wheat  and  end  products. 

Nutrition  education  activities  must  be 
based  on  the  results  of  research 
(whether  conducted  by  the  Wheat 
Industry  Council  or  others).  They  would 
not  include  promotion  efforts  based 
solely  on  the  desirability  of  wheat, 
processed  wheat  or  end  products.  Such 
activities,  that  encoitfage  consumption 
for  its  own  sake  without  imparting  any 
knowledge  of  nutritional  facts  or 
economic  value,  are  clearly  not  intended 
under  the  Act  and  its  legislative  history, 
and  they  would  not  be  included  under 
this  definition. 

“Wheat  Industry  Council"  is  defined 
as  the  administrative  agency  or  body 
charged  by  the  Act  with  the  duty  to 
administer  the  Order.  The 
administrative  agency  would  be 
composed  of  wheat  producers, 
processors,  end  product  manufacturers, 
and  consumers  appointed  by  the 
Secretary  from  nominations  submitted 
by  eligible  producers,  processors,  end 
product  manufacturer  emd  consumer 
organizations. 

“Person”  is  defined  to  mean  any 
individual,  partnership,  corporation, 
association  or  other  entity.  This 
conforms  to  the  definition  in  the  Act  and 
covers  the  range  of  possible  different 
entities  that  may  be  subject  to  the  order. 

“Fiscal  period”  is  defined  to  mean  the 
calendar  year  or  such  other  consecutive 
twelve-month  period  as  the  Council, 
with  the  approval  of  the  Secretary,  may 
determine.  The  Wheat  Industry  Council 
is  required  to  submit  to  the  Secretary, 
for  approval,  budgets  on  a  fiscal  period 
basis  containing  anticipated  expenses 
and  disbursements  in  the  various  areas 
expenditures  are  authorized. 

“Eligible  organization"  is  defined  to 
mean  any  organization  or  association 
which  has  been  certified  by  the 
Secretary  pursuant  to  §  1280.165.  There 
are  many  organizations  and 
associations  representing  producers, 
processors,  end  product  manufacturers 
and  consumers  throughout  the  U.S.,  both 
nationwide  and  in  various  specific 
geographical  areas.  The  Act  requires 
eligible  organizations  to  carry  the  major 
responsibility  for  nominating  members 
to  the  Council.  If  the  Secretary 


determines  that  a  substantial  number  of 
wheat  producers,  processors,  end 
product  manufacturers  or  consumers  are 
not  represented  by  any  eligible 
organization,  then  nominations  shall  be 
submitted  in  a  manner  authorized  by  the 
Secretary.  ITie  determination  of 
eligibility  rests  with  the  Secretary. 

“Part"  means  7  CFR  Part  1280, 
containing  rules,  regulations,  orders, 
supplemental  orders  and  similar  matters 
concerning  the  Act; 

“Subpart"  means  any  portion  or 
segment  of  such  part  These  are 
necessary  technical  definitions. 

“Retail  baker”  is  defined  to  mean  an 
end  product  manufacturer  who  sells  end 
products  directly  to  the  ultimate 
consumer:  Provided,  That  such  term 
shall  not  include  any  end  product 
manufacturer  who  derives  less  than  ten 
percentum  of  gross  end  product  sales 
revenues  fi-om  sales  to  ultimate 
consumers  or  who  derives  ten 
percentum  or  more'of  gross  food  or  food 
product  sales  revenues  fi'om  the  sale  of 
such  products  manufactured  or 
produced  by  others. 

This  definition  is  necessary  to 
describe  a  class  of  persons  who  are 
exempt  from  payment  of  the  assessment, 
from  voting  in  the  referendum  on  the 
Order,  and  fi'om  serving  on  the  Council. 

Retail  bakers  are  specifically 
exempted  from  all  provisions  of  the  Act 
as  a  matter  of  statutory  right.  The  effect 
of  this  exemption  is  to  free  retail  bakers 
from  all  obligations  under  the  Act.  End 
product  manufacturers  which  derive  less 
than  ten  percent  of  gross  end  product 
sales  revenues  fi'om  sales  to  ultimate 
consumers  are  excluded  from  the 
definition  so  that  wholesale  bakers  who 
do  some  minor  retail  sales  will  remain 
subject  to  the  Act.  End  product 
manufacturers  which  derive  ten  percent 
or  more  of  gross  food  sales  revenues 
from  sales  of  products  manufactured  or 
produced  by  others  are  excluded  from 
the  definition  of  retail  bakers  with  the 
effect  that  volume  users  of  processed 
wheat  such  as  large  chain  grocery  store 
bakery  operations  will  remain  subject  to 
the  Act.' 

To  receive  the  benefit  of  the 
exemption  it  would  only  be  necessary 
for  any  end  product  manufacturer  to 
demonstrate  to  the  Council,  and  to  the 
Secretary  if  so  requested:  (1)  That  it 
does  sell  end  products  directly  to 
ultimate  consumers;  (2)  that  it  derives 
ninety  percent  or  more  of  its  gross  end 
products  sales  revenues  from  sales  to 
ultimate  consumers;  and  (3)  that  it  does 
not  derive  ten  percent  or  more  of  its 
gross  food  or  food  products  sales 
revenues  from  the  sale  of  products 
manufactured  or  produced  by  others.  It 
is  not  expected  that  retail  bakers  would 
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be  required  to  prove  eligibility  for  the 
exemption  except  in  rare  instances. 

The  10  percent  limitation  concerning 
sales  to  ultimate  consumers  is  not 
expected  to  exclude  any  wholesale 
bakers  from  the  assessment.  Most 
wholesale  bakers  operate  retail  stores  to 
sell  bread  and  other  bakery  foods  which 
have  passed  the  typical  supermarket 
shelf-life  period.  The  baker’s  goal  is  to 
recover  costs  of  production  through  his 
"day-old  bread”  or  “thrift  store” 
operations.  Bakery  driver-salesmen 
retrieve  the  products  from  supermarkets 
after  one  to  three  days,  and  the  bakers 
offer  them  at  significantly  reduced 
prices.  But  these  retail  activities 
typically  account  for  only  2  to  3  percent 
of  a  wholesale  baker's  total  sales  and  . 
would  not,  in  any  case  approach  10 
percent. 

Wholesale  bakers  participating  in  the 
program  under  the  proposed  order  who 
operate  such  retail  stores  would  not  be 
entitled  to  an  exemption  from 
assessments  on  their  retail  volume. 

The  second  10  percent  limitation 
excludes  from  the  retail  baker  definition, 
and  hence  from  the  exemption,  persons 
who  derive  10  percent  or  more  of  their 
gross  food  sales  revenues  from  the  sale 
of  foods  produced  by  others.  This 
statutory  provision  is  aimed  at  chain 
store  bakeries.  Although  the  class  has 
diminished  significantly  in  recent  years, 
bakeries  owned  and  operated  by  chain 
stores  and  supermarkets  still  account  for 
about  10  percent  of  sales  nationally 
within  the  wholesale  baking  industry. 

The  preponderance  of  income  for 
these  firms  is  derived  from  retail  grocery 
sales — sales  of  products  produced  by 
others.  However,  their  baking 
operations  can  give  them  exclusive 
brands  and  additional  profits. 

Many  of  these  chain  store  bakery 
operations  are  quite  substantial  in  size. 
Since  none  of  the  chain  stores’  sales  of 
their  own  bakery  products  even 
approaches  90  percent  of  gross  food 
sales  revenues  they  will  be  excluded 
from  the  retail  baker  exemption  and  will 
be  subject  to  assessment  as  end  product 
manufacturers.  Chain  store  bakeries  of 
small  size  will,  however,  be  exempt 
from  the  assessment  under  the  2,000 
hundredweight  exemption,  which  will  be 
discussed  at  a  later  point  in  this 
decision. 

The  definitions  of:  (1)  “Intra-company 
transfers,”  (2)  “related  companies  or 
divisions  of  the  same  company,”  and  (3) 
“control”  are  all  interrelated.  “Intra- 
company  transfers”  means  sales  or 
transfers  of  processed  wheat  for  use  in 
the  manufacture  of  end  products  to  end 
product  manufacturers  from  related 
companies  or  divisions  of  the  same 
company.  “Related  companies  or 


divisions”  means  subsidiaries,  affiliates 
or  divisions  of  an  end  product 
manufacturer  which  are  controlled  by, 
controlling,  or  under  common  control 
with,  such  end  product  manufacturer. 
“Control.”  including  the  terms 
"controlling,”  “controlled  by,”  and 
“under  common  control  with,”  means 
the  possession  directly  or  indirectly  of 
the  power  to  direct  or  cause  the 
direction  of  the  management  and 
policies  of  any  person,  whether  through 
the  ownership  of  voting  securities,  by 
contract,  or  otherwise. 

These  three  definitions  are  necessary 
to  determine  when  the  assessment  vests 
with  respect  to  certain  end  product 
manufacturers.  They  are  required,  due  to 
the  structure  of  certain  segments  of  the 
wheat  industry,  where  some  diversified 
corporations  include  both  processing 
and  end  product  manufacture  divisions 
or  affiliates.  Under  this  definition,  the 
assessment  will  vest  upon  purchase  of 
processed  wheat  for  use  in  the 
manufacture  of  end  products,  and  a 
“purchase”  would  include  an  “intra¬ 
company  transfer.”  Thus,  the  Council 
will  be  able  to  determine  exactly  when 
the  assessment  will  vest  with  respect  to 
each  such  transfer. 

The  percentage  of  processed  wheat 
subject  to  intra-company  transfers  is  not 
large.  Only  about  six  wheat  processor 
firms  are  also  involved  in  end  product 
manufacturing.  In  each  of  these  firms, 
the  two  operations  are  maintained 
separate  from  each  other  and  intra¬ 
company  transfers  are  treated 
substantially  the  same  by  both  entities 
as  a  normal  purchase  and  sale  of 
processed  wheat.  Therefore,  it  is  not 
anticipated  that  there  will  be  any 
significant  problem  with  the  reporting  or 
recordkeeping  provisions  of  the  Order, 
or  in  calculating  and  remitting 
assessments. 

“Act”  is  defined  to  provide  the  correct 
legal  citation  for  the  statute  pursuant  to 
which  the  Order  may  be  put  into  effect 
and  operated.  The  inclusion  of  this 
definition  makes  it  unnecessary  to  refer 
to  such  law  and  statutory  citation  each 
time  reference  is  made  to  the  Act  in  the 
provisions  of  the  Order.  “Act”  also  is 
defined  to  include  any  amendments  that 
may  be  made  to  the  Wheat  and  Wheat 
Foods  Research  and  Nutrition  Education 
Act  (7  U.S.C.  3401  et  seq.). 

(b)  Wheat  Industry  Council.  A  Wheat 
Industry  Council  is  established  to  act  as 
the  administrative  body  for  this  Order 
as  specified  in  Section  1706  of  the  Act.  It 
is  composed  of  wheat  producers, 
processors,  end  product  manufacturers 
and  consumers  appointed  by  the 
Secretary  from  nominations  submitted 
by  eligible  organizations.  If  the 
Secretary  determines  that  a  substantial 


number  of  wheat  producers,  processors, 
end  product  manufacturers  or 
consumers  are  not  represented  by  anj 
eligible  organization,  then  nomination! 
shall  be  submitted  in  a  manner 
authorized  by  the  Secretary.  Each 
member  has  an  alternate  to  serve  in  Ih 
member’s  stead  as  necessary. 

Membership.  The  Act  provides  for  the 
Council  to  consist  of  “not  more  than’’ 
twenty  members,  to  be  divided  equal 
among  producers,  processors,  end 
product  manufacturers  and  consumers. 

In  view  of  the  broad  representation  on 
the  Council,  and  the  diverse  interests 
be  represented,  the  Order  provides  for 
the  maximum  allowable  Council  size, 
i.e.,  twenty  members,  five  from  each 
segment.  A  Council  of  less  than  twenty 
members  would  not  be  able  to  provide 
adequate  representation  to  consumers 
and  all  segments  of  the  wheat  industry. 

Term  of  office.  The  term  of  office  for 
Council  members  and  their  alternates  is 
2  years  as  provided  in  the  Act.  Such  a 
period  of  time  is  necessary  to  permit  a 
member  to  become  familiar  with  the 
programs  and  operations  of  the  Council 
and  to  make  an  effective  contribution. 
Initial  appointments  shall  be, 
proportionately,  for  2  and  3  year  terms, 
giving  staggered  terms  for  Council 
members  so  that  all  terms  would  not 
expire  at  the  same  time.  This  will  help  to 
insure  continuity  of  program  efforts  and 
program  direction. 

The  Order  provides  for  continuation 
of  a  member’s  service  until  his  or  her 
successor  is  appointed  so  as  to  avoid 
gaps  in  Council  membership  and  assure 
equal  representation  at  all  times  of  ail 
four  segments  on  the  Council. 

No  member  or  alternate  shall  serve 
more  than  three  consecutive  terms  in  the 
same  capacity,  but  service  of  three 
consecutive  terms  in  one  capacity  will 
not  disqualify  any  person  from 
appointment  in  another  capacity.  Thus, 
persons  who  have  served  as  a  member 
can  then  be  appointed  as  an  alternate, 
and  vice  versa. 

Certification  of  organizations.  Any 
organization  or  association  may  ask  the 
Secretary  to  certify  its  eligibility  to 
participate  in  nominating  members  and 
alternates  to  the  Council  and  to 
represent  producers,  processors,  end 
product  manufacturers  or  consumers. 
Eligibility  will  be  based,  in  addition  to 
other  available  information,  upon  a 
factual  report  submitted  by  the 
organization  or  association  which  shall 
contain  information  deemed  relevant 
and  specified  by  the  Secretary  for  the 
making  of  such  determination.  The 
report  must  include  information  which 
will  allow  the  Secretary  to  determine 
that  nominating  organizations  or 
associations  do  represent  their 
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respective  segments  of  the  industry  or 
consumers.  The  information  includes: 

(1)  Geographic  territory  covered  by 
the  organization's  active  membership. 

(2)  Nature  and  size  of  the 
organization’s  active  membership, 
including  (for  non-consumer 
organizations]  the  total  number  of  active 
wheat  producers,  processors  or  end 
product  manufacturers  respresented. 

This  is  particularly  signiHcant  with 
respect  to  producers.  General  farm 
organizations  wishing  to  be  certified 
would  need  to  show  the  number  of 
wheat  producers  they  represent. 
Testimony  suggested  that  to  the  extent 
that  the  same  producers  are  also 
members  of  organizations  specifically 
representing  wheat  interests,  they  would 
be  better  represented  on  the  Council  by 
such  wheat  organizations. 

(3)  The  extent  to  which  producer, 
processor  or  end  product  manufacturer 
membership,  respectively,  is  represented 
in  setting  the  organization's  policies. 

(4)  Evidence  of  stability  and 
permanence  of  the  organization; 
Testimony  suggested  that  the  Council 
will  be  around  for  a  long  time  and 
organizations  wishing  to  be  involved  in 
the  nomination  of  Council  members 
should  likewise  be  required  to 
demonstrate  their  stability  and 
permanence. 

(5)  Sources  from  which  the 
organization's  operating  funds  are 
derived; 

To  insure  fair  representation  on  the 
Council,  the  operating  funds  of  any 
organization  wishing  to  submit 
nominations  should,  to  the  extent 
possible  come  from  those  it  represents. 

(6)  Functions  of  the  organization; 

The  functions  of  any  nominating 

organization  should  be  consistent  with 
the  purposes  and  goals  of  the  Act. 

(7)  The  organization's  ability  and 
willingness  to  further  the  aims  and 
objectives  of  the  Act; 

Testimony  suggested  that  an 
organization  which  is  not  committed  to 
these  aims  and  objectives  would 
certainly  not  be  likely  to  produce  a 
constructive  member  of  the  Council. 

The  Order  states  that  the  primary 
consideration  in  determining  eligibility 
of  a  non-consumer  organization  shall  be 
whether  its  membership  consists 
primarily  of  producers,  processors  or 
end  product  manufacturers  who  produce 
a  substantial  volume  of  wheat, 
processed  wheat  or  end  products, 
respectively,  and  whether  the 
organization  is  based  on  a  primary  or 
overriding  interest  in  the  production, 
processing  or  end  manufacturing  of 
wheat  or  wheat  products  and  the 
nutritional  attributes  thereof.  This 
requirement  should  insure  that  Council 


members  fairly  represent  the  interests  of 
their  particular  segment  of  the  industry. 

The  Order  sets  out  the  criteria  for 
consumer  organizations.  They  include 
the  requirement  that  the  primary 
consideration  for  a  consumer 
organization  shall  be  whether:  (1)  A 
principal  purpose  of  the  organization  is 
to  promote  consumer  interests, 
consumer  research,  or  consumer 
education;  (2)  such  organization  has  a 
broadly  representative  constituency  of 
consumers,  wnth  active  membership 
participation  on  a  regular  basis;  and  (3] 
the  organization  has  demonstrated  to 
the  Secretary’s  satisfaction  its 
commitment  to  the  achievement  of  the 
objectives  of  the  Act,  Testimony 
suggested  that  a  member  nominated  by 
an  organization  which  opposes  the 
objectives  of  the  Act  would  be 
detrimental  to  the  efficient  functioning 
of  the  Council  and  the  achievement  of 
the  Act’s  objectives. 

Any  organization  or  association 
which  the  Secretary  fmds  to  be  eligible 
under  this  section  will  be  certified.  The 
Secretary's  determination  shall  be  final. 
Because  the  functions,  goals  and 
membership  of  any  organization  may 
change  over  time,  organizations  are 
required  to  be  recertified  every  five 
years  after  their  original  certification. 
This  will  insure  that  the  Council 
members  they  nominate  will  continue  to 
be  representative  of  their  particular 
segment  of  the  industry,  or  of 
consumers.  Additionally,  if  the 
Secretary  believes  that  any  organization 
is  no  longer  representative  he  may 
require  recertification  at  any  time. 

Nominations.  Orderly  procedures  are 
to  be  established  for  producer, 
processor,  end  product  manufacturer 
and  consumer  organizations  to  submit 
nominations  for  Council  members  and 
alternates  to  the  Secretary.  If  the 
Secretary  determines  that  a  substantial 
number  of  wheat  producers,  processors, 
and  product  manufacturers  or 
consumers  are  not  represented  by 
eligible  organizations  then  the  Secretary 
will  establish  a  procedure  for  obtaining 
nominations  to  represent  such  wheat 
producers,  processors,  end  product 
manufacturers  or  consumers.  It  is 
essential  that  the  nominations  and 
appointments  be  completed  in  a  timely 
fashion,  but  adequate  time  must  be 
provided  for  each  group  to  consider  and 
select  their  nominees  and  for  the 
Secretary  to  make  the  appointments. 
Following  the  certification  of 
organizations  and  the  caucusing  of  such 
organizations,  nominations  shall  be 
submitted  to  the  Secretary  within  a  time 
period  specified  by  the  Secretary. 

Eligible  organizations  may  caucus  to 
jointly  nominate  qualified  individuals 


for  each  member  and  each  alternate 
member  to  be  appointed  to  the  Council. 
If  they  do  not  caucus  or  if  they  fail  to 
agree  on  nominees,  each  eligible 
organization  is  authorized  to  submit 
nominations  for  each  position  to  be 
filled.  If  the  Secretary  determines  that  a 
substantial  number  of  producers, 
processors,  end  product  manufacturers 
or  consumers  are  not  members  of  or 
their  interests  are  not  represented  by 
any  eligible  organization,  the  Secretary 
will  provide  a  manner  for  such 
individuals  to  participate  in  the 
nomination  process.  A  minimum  of  60 
days  is  necessary,  after  approval  of  the 
Order,  to  permit  the  Department  to 
certify  eligible  organizations  and  for 
certified  organizations  to  caucus,  make 
their  selections,  and  submit  their 
nominations  to  the  Secretary.  The 
Secretary  may  prescribe  a  longer  period 
if  necessary. 

After  the  initial  Council  has  been 
established,  nominations  for  subsequent 
appointments  of  Council  members  and 
alternates  should  be  submitted 
sufficiently  in  advance  to  permit  the 
Secretary  to  appoint  the  members,  to 
inform  them  of  their  appointment,  and  to 
obtain  acceptance  of  such  appointments 
before  the  beginning  of  the  term  of  office 
for  which  they  are  being  appointed.  It  is 
necessary  to  make  these  subsequent 
appointments  in  a  timely  fashion  in 
order  that  operations  of  the  Council  can 
continue  without  interruption  when 
normal  changes  in  membership  of  the 
Council  occur.  Therefore,  submission  of 
nominations  to  the  Secretary  for 
subsequent  Council  members  and 
alternates  shall  be  at  least  60  days  prior 
to  the  expiration  of  the  terms  of 
members  and  alternates  previously 
appointed  to  the  Council.  Other  aspects 
of  the  nomination  procedures  for  these 
appointments  to  the  Board  are  the  same 
as  those  for  nominating  members  and 
alternates  to  the  initial  Council. 

In  the  selection  of  producer 
representatives  for  the  Council, 
consideration  shall  be  given  to  the 
selection  of  members  that  will  be 
representative  of  the  classes  and  volume 
of  wheat  produced  as  well  as  the 
geographic  distribution  of  that 
production.  Council  members, 
representing  producers,  will  be 
appointed  to  represent  each  of  the 
following  areas; 

1.  The  Eastern  States — all  States  east 
of  a  north-south  line  from  the  western 
boundary  of  Minnesota  to  the  western 
boundary  of  Louisiana.  This  will 
encompass  all  of  the  Soft  red  winter 
production  area  and  the  eastern  White 
wheat  production  area.  It  is  a  natural 
unit  from  the  standpoint  of  classes  of 
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wheat,  type  of  farming  operations, 
market  channels,  and  end  use  interests. 

2.  North  Dakota  and  South  Dakota — 
This  area  embraces  the  unique  Durum 
Wheat  class  and  most  of  the  hard  red 
spring  production.  Durum  is  unique  from 
the  other  classes  because  of  its  end  uses 
in  pasta  products.  The  Hard  red  spring 
production  area  is  a  heavily 
concentrated  wheat  production  area.  In 
this  area  farming  practices  and 
marketing  bases  differ  markedly  from 
the  Hard  red  winter  wheat  areas. 

3.  Kansas  and  Nebraska — This  is  a 
heavily  concentrated  portion  of  Hard 
red  winter  wheat  production.  Kansas  is 
the  leading  State  in  the  nation  in  wheat 
production.  Record  testimony  indicates 
that  there  should  be  two  producer 
representatives  from  Hard  red  winter 
States  (one  from  area  number  3  and  one 
from  area  number  4)  because  the  volume 
of  production  of  Hard  red  winter  is  more 
than  double  that  for  any  other  class  and 
this  class  of  wheat  is  very  heavily  used 
in  domestic  markets. 

4.  Oklahoma,  Texas,  Montana, 
Wyoming,  Utah,  Colorado  and  New 
Mexico — This  area  comprises  the 
remainder  of  the  Hard  red  winter 
production.  Its  production  and 
marketing  problems  are  generally 
distinct  from  those  of  producers  to  the 
east  or  west.  It  embraces  the  very  heart 
of  conditions  representative  of  the  Great 
Plains  area  and  much  of  the  Rocky 
Mountains.  Wheat  production  is  not  as 
concentrated  as  in  area  number  three. 

5.  The  Western  States — Idaho, 
Washington,  Oregon,  California, 

Nevada,  Arizona,  Alaska,  and  Hawaii. 
This  area  encompasses  the  western 
White  wheat  production  areas  and  the 
production  and  marketing  patterns  and 
problems  of  the  western  States.  Any 
export  marketings  from  this  area  follow 
different  channels  from  those  of  the 
midwest  and  east.  The  varieties  of 
wheat  produced,  farming  practices,  and 
research  needs  are  generally  different 
from  the  other  areas. 

The  above  areas  represent  the 
following  percentages  of  1978  wheat 
production;  Area  number  one — 18%: 
area  number  two— 19%:  area  number 
three — 22%:  area  number  four — 23%  and 
area  number  five — 18%. 

The  criteria  to  be  used  in  selecting 
processor  members  for  the  Council 
include  class  and  amount  of  wheat 
processed  and  geographic  distribution. 
Different  classes  of  wheat  are  used  in 
the  production  of  different  types  of  end 
products. 

The  record  suggests  that  processor 
representation  on  the  Council  should  be 
determined  primarily  on  the  basis  of  the 
class  of  wheat  processed  so  that  the 
Council  should  include  at  least  one 


individual  representing  processors  who 
are  major  suppliers  of  wheat  for:  (1) 
Baked  goods:  (2)  biscuits  and  crackers: 
(3)  cereals:  and  (4)  pasta  products. 

To  insure  that  appropriate 
consideration  is  also  given  to  volume 
and  geographical  considerations 
processor  members  should  be  selected 
so  that  at  least  one  represents  the 
eastern  area  (east  of  the  Mississippi 
River),  at  least  one  represents  the 
midwestern  area  (from  the  Mississippi 
to  the  Rockies)  and  at  least  one 
represents  the  far  west  (west  of  the 
Rockies).  Further,  at  least  one  of  the  five 
should  represent  a  processor  who  is  in 
the  bottom  third  of  the  industry  in  terms 
of  volum.e  of  processed  wheat  produced, 
at  least  one  should  represent  the  middle 
third  and  at  least  one  should  represent 
the  top  third.  This  will  assure  that  the 
interests  of  processors  of  all  sizes  will 
be  adequately  represented. 

Although  there  is  some  overlap  in 
these  categories,  i.e.,  one  processor 
member  might  at  the  same  time 
represent  suppliers  of  processed  wheat 
to  bakers,  processors  in  the  midwestern 
area,  and  processors  in  the  top  third  of 
the  industry  in  terms  of  volume.  By 
taking  all  these  factors  into 
consideration,  it  should  be  possible  to 
provide  full  and  fair  representation  of 
the  interests  of  all  processors. 

With  respect  to  end  product 
manufacturers,  the  criteria  for  selecting 
Council  members  should  include  the 
generic  type  of  end  product  produced  by 
each  segment  of  the  end  product 
industry  and  the  percentage  each  such 
segment  uses  of  the  total  processed 
wheat  used  by  all  segments  of  the 
industry. 

Segments  of  the  industry  by  generic 
type  include:  (1)  Baked  goods,  (2) 
biscuits  and  crackers,  (3)  cereals,  and  (4) 
pasta  products.  Each  of  these  four 
industry  segments  is  well  represented 
by  a  nationwide  trade  association. 
Record  testimony  has  indicated  that  if 
each  of  these  associations  propose 
qualified  nominees,  then  each  of  the  four 
industry  segments  they  represent  should 
have  at  least  one  Council  member.  Since 
the  industry  segment  which  produces 
baked  goods  uses  the  largest  percentage 
of  processed  wheat  (45%),  the  baked 
goods  segment  should  be  represented  by 
at  least  two  members  on  the  Council, 
with  each  of  the  other  three  industry 
segments  having  one  Council  member  if 
they  choose  to  submit  nominations. 

Criteria  to  be  considered  in  the 
selection  of  consumer  representatives 
are  discussed  under  the  prior  section, 
entitled  “Certification  of  organizations.” 

Appointment.  The  Order  provides  that 
the  Secretary  will  appoint  Council 
members  and  an  alternate  for  each  from 


nominations  submitted.  Written  notice 
of  their  acceptance  of  the  appointment 
should  be  submitted  to  the  Secretary 
promptly  by  member  and  alternate 
designates. 

Vacancies.  The  nomination  and 
appointment  procedures  for  individuals 
to  fill  unexpired  terms  when  vacancies 
occur  are  the  same  as  those  specified  for 
the  normal  appointment  and 
reappointment  of  members  and 
alternates.  It  is  important  that  vacancies 
be  filled  promptly  in  order  to  maintain 
full  membership  and  representation  on 
the  Council  and  a  minimum  of 
disruption.  Accordingly,  nominations  to 
fill  vacancies  are  to  be  submitted  to  the 
Secretary  within  60  days  of  the  time  the 
vacancy  occurs.  Such  a  period  provides 
a  reasonable  amount  of  time  for 
selection  of  nominees.  However,  should 
a  vacancy  occur  within  6  months  of  the 
expiration  of  the  term  of  a  Council 
member  or  alternate,  the  Secretary  need 
not  fill  the  vacancy. 

Alternate  members.  Each  Council 
member  has  an  alternate  designated  to 
serve  in  the  member's  place  as 
necessary.  On  occasions,  a  Council 
member  may  find  it  necessary  to  be 
absent  from  Council  meetings.  An 
alternate  member  should  be  available  so 
that  the  business  affairs  of  the  Council 
will  not  be  impaired.  The  alternate 
member  will  serve  at  Council  meetings 
in  the  absence  of  the  member.  Also,  in 
the  event  of  a  vacancy  on  the  Council 
for  any  reason,  the  alternate  will  act 
until  a  successor  is  appointed.  Alternate 
members  do  not  automatically  serve  in 
place  of  Council  members  on 
committees  and  other  special 
assignments  unless  specifically  selected 
to  do  so  by  the  Council.  The  Council  is 
not  precluded  from  assigning  other 
duties  to  alternates  in  addition  to  their 
responsibility  to  serve  in  the  absence  of 
Council  members.  The  same  criteria  and 
procedures  are  used  for  nominating  and 
appointing  alternates  as  those  for 
Council  members.  Alternates  also  are 
limited  to  three  consecutive  terms  of 
service  as  an  alternate.  However, 
nothing  precludes  an  alternate  from 
replacing  or  succeeding  a  member  and 
that  alternate  is  permitted  to  serve  up  to 
three  consecutive  terms  as  a  Council 
member,  without  regard  to  the  length  of 
time  served  as  an  alternate. 

Procedure.  The  Council  should  adopt 
bylaws  governing  its  organization  and 
operation.  However,  the  method  of  ' 
voting  in  decisions  of  the  Council  and 
quorum  requirements  are  specified  in 
the  Order.  The  presence  of  a  majority  of 
the  members  and  alternates  acting  for 
members  constitutes  a  quorum.  On  any 
vote  taken  by  the  Council,  a  majority  of 
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those  present  and  voting  must  concur 
before  any  action  can  be  taken. 

It  is  necessary  that  the  Council  adopt 
procedures  which  will  assure  that  it 
operates  properly  and  efficiently  and  it 
should  schedule  regular  meetings. 
However,  there  may  be  instances  when 
it  is  necessary  to  transact  routine, 
noncontroversial  business  or  take  rapid 
action  at  times  when  it  would  be 
expensive  and  unnecessary  to  call  an 
assembled  meeting.  Therefore,  the 
Council  is  authorized  to  vote  by 
telephone,  or  other  means  of 
communication  in  such  instances. 
However,  any  such  vote  by  telephone 
shall  be  confirmed  promptly  in  writing. 
The  Council  should  have  authority  to 
determine  when  it  will  be  necessary  to 
transact  business  without  calling  an 
assembled  meeting. 

Compensation.  Council  members  and 
alternates  serve  without  compensation, 
but  it  is  appropriate  that  members  and 
alternates  be  reimbursed  for  necessary 
and  reasonable  expenses  incurred  when 
performing  authorized  Council  business. 
The  Council,  with  the  approval  of  the 
Secretary,  shall  set  standard  procedures 
governing  reimbursement,  including  the 
forms  to  be  used,  receipts  or  other 
documentation  required,  and  the  limits 
of  reasonable  expenses. 

Powers.  The  Council  must  have  the 
powers  specified  in  Section  1706  of  the 
Act  (7  U.S.C.  3405)  in  order  to  effectively 
provide  administrative  direction  of  the 
program.  The  Council  has  the  power  to 
administer  all  terms  and  provisions  of 
the  Order  and  carry  out  the  plans  and 
programs  authorized  by  the  Act.  The 
Council  is  empowered  to  develop  rules 
and  regulations  necessary  for 
implementing  and  operating  the 
program,  such  rules  and  regulations 
issued  by  the  Secretary  under  the 
authority  of  the  Act  and  published  in  the 
Code  of  Federal  Regulations  shall  have 
the  force  and  effect  of  law.  Such  rules 
and  regulations  are  necessary  to  set  the 
procedures  under  which  the  Council 
exercises  its  responsibilities.  They  will 
govern  the  method  of  collecting 
assessments,  the  refund  procedures,  the 
actions  to  be  taken  to  implement 
specific  programs,  the  records  that  must 
be  kept  by  end  product  manufacturers 
and  processors,  and  the  related 
provisions  necessary  to  meet  the 
requirements  of  the  Order. 

Violations  of  the  rules  and  regulations 
issued  pursuant  to  the  Order  may  occur 
and  the  Council  has  the  power  to 
investigate  alleged  violations. 

Procedures  established  for  handling 
such  violations  should  assure  fair  and 
equitable  treatment  in  all  instances.  The 
Council  should  take  all  reasonable  steps 
to  settle  violations  and  in  the  event  that 


settlement  cannot  be  reached,  report 
violations,  with  documentation,  to  the 
Secretary  for  appropriate  action. 

Problems  may  arise  or  conditions  may 
change  within  the  industry  that  would 
necessitate  amendments  to  the  Order. 
The  Council  should  maintain  regular 
surveillance  of  the  need  for  amendments 
and  should  exercise  the  power  to 
recommend  amendments  of  the  Order  to 
the  Secretary  when  it  deems  that  such 
action  is  necessary. 

Duties.  The  duties  of  the  Council  as 
set  forth  in  the  Order  are  necessary  for 
the  discharge  of  its  responsibilities.  The 
stated  duties  provide  authority  and 
guidance  concerning  many  details 
common  to  the  operation  of  an 
administrative  entity  such  as  the 
Council.  They  include  the  duty  to  meet 
and  organize,  elect  officers,  and 
establish  committees  and 
subcommittees  of  Council  members  as 
necessary  to  handle  the  affairs  of  the 
Council.  Bylaws  should  be  adopted 
governing  the  conduct  of  business  by  the 
Council.  The  Council  also  has  authority 
to  appoint  advisory  committees,  which 
would  include  persons  who  are  not 
members  of  the  Council,  in  order  to  gain 
added  advice  and  counsel  on  problems, 
procedures,  and  progams.  Such 
committees  can  act  in  an  advisory 
position  only;  final  decisions  and 
actions  are  reserved  to  the  Council,  and 
only  the  Council  may  take  action 
authorizing  the  expenditure  of  funds. 

The  Council  has  the  authority  to 
reimburse  advisory  committee  members 
for  travel  and  other  expenses  arising 
from  their  assigments. 

The  Order  provides  that  the  Council 
may  appoint  an  executive  committee  of 
not  less  than  four  nor  more  than  eight 
members  to  administer  the  terms  of  the 
Order  under  the  direction  of  the  Council 
and  within  policies  determined  by  the 
Council.  An  executive  committee  is  not 
required,  but  may  be  appointed  if  the 
Council  believes  it  to  be  necessary  or 
appropriate.  The  option  to  appoint  an 
executive  committee  gives  the  Council 
needed  flexibility  in  its  operating 
procedures.  However,  because  of  the 
diversity  of  membership  on  the  Council, 
record  testimony  indicates  that  any 
executive  committee  appointed  have  at 
least  one  member  from  each  of  the  four 
groups  represented  on  the  Council. 

The  Act  provides  that  the  Wheat 
Industry  Council  shall  have  the 
authority  to  employ  staff  members, 
specifying  their  duties  and 
compensation,  and  to  administer  the 
provisions  of  the  Order.  The  Council 
should  establish  and  maintain  an 
effective  managerial  team  composed  of 
Council  members  and  the  administrative 
staff  of  the  Council. 


A  major  duty  of  the  Council  is  the 
development  of  plans  and  programs  to 
implement  the  Order.  The  Council  has 
authority  to  initiate  contracts  or 
agreements  with  other  organizations  to 
conduct  program  activities.  Contractors 
are  required  to  provide  plans  for  each 
project  or  program,  outline  procedures 
to  be  followed,  and  submit  a  detailed 
estimate  of  the  costs.  Further, 
contractors  are  required  to  keep 
adequate  records  and  submit  regular 
reports  of  their  activitives  on  a  project 
showing  progress  made,  disbursement  of 
funds,  and  any  other  relevant 
information  required  by  the  Council  or 
the  Secretary.  Contracts  and  agreements 
of  the  Council  may  become  effective 
only  upon  approval  of  the  Secretary.  In 
addition  to  contracting  with  others,  the 
Council  has  authority  to  conduct 
program  activities  on  its  own  if  such  an 
approach  can  be  shown  to  be  more 
effective  or  efficient  in  furthering  the 
purposes  of  the  Act  and  Order. 

The  Council  shall  prepare  a  budget  of 
its  anticipated  income  and  expenses 
each  Hscal  period  and  submit  it  to  the 
Secretary  for  approval.  The  Secretary 
should  specify  the  date  for  submission 
of  the  budget  for  approval,  allowing 
adequate  time  for  review  prior  to  the 
beginning  of  the  fiscal  period.  In 
addition  to  income  and  expenses,  the 
budget  statement  should  include  a 
description  of  program  plans,  the 
distribution  of  anticipated  expenses  for 
each  major  program  category,  the 
estimated  cost  for  administration,  and 
detailed  justification  of  the  plans. 

Each  budget  should  also  include  a 
brief  general  description  of  the  proposed 
research  and  nutrition  education 
programs.  This  general  description  will 
be  included  with  the  summary  of  the 
budget,  as  approved  by  the  Secretary, 
which  must  be  published  in  the  Federal 
Register. 

Other  duties  of  the  Council  outlined  in 
the  Order  are  those  necessary  to  assure 
that  it  operates  in  a  businesslike 
fashion.  They  involve  requirements  for 
maintaining  records  and  submitting 
reports  of  activities  as  required  by  the 
Secretary,  making  annual  reports  of 
activities  to  producers,  processors,  end 
product  manufacturers  and  the  public, 
accounting  for  funds  received  and 
expended  each  fiscal  period,  and 
initiating  an  annual  audit  of  its  Hnancial 
status  by  an  outside  party.  Further,  the 
Council  is  required  to  give  the  Secretary 
the  same  notice  of  meetings  as  is  given 
Council  members  and  to  provide  any 
other  information  pertaining  to  the 
Order  which  the  Secretary  requests. 

(c)  Programs  and  Projects.  The 
Council  has  the  authority  to  determine 
the  type  of  research,  nutrition  education. 
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and  consumer  information  projects  to  be 
undertaken,  and  it  is  charged  with  the 
responsibility  of  initiating  and 
recommending  to  the  Secretary  the 
establishment  of  such  projects  as  are 
authorized  by  the  Act.  The  projects  and 
programs  should  be  designed  to  improve 
and  enhance  the  quality  and  make  the 
most  efficient  use  of  American  wheat, 
processed  wheat  and  wheat  end 
products.  The  authority  is  broad  and 
flexible  to  enable  the  Council  to  use  the 
most  efficient  and  effective  methods  of 
carrying  out  the  purposes  of  the  Act. 
Emphasis  should  be  placed  on 
developing  a  coordinated  national 
program,  with  activities  designed  to 
complement  the  efforts  of  groups, 
organizations,  or  agencies  which  are 
currently  engaged  in  research  and 
information  activities. 

The  Council  has  the  authority  to 
recommend  programs  designed  to 
expand  sales  in  foreign  markets  for 
wheat,  process  wheat  and  wheat  end 
products.  This  area  of  activity  should 
include  steps  to  increase  sales  to 
present  overseas  customers  as  well  as  to 
develop  new  outlets  and  tailor  products 
to  their  needs.  Cooperative  efforts  with 
existing  programs  of  this  nature 
conducted  by  Federal  and  State 
governments  and  private  interests  may 
prove  to  be  an  effective  approach. 

Programs  or  projects  conducted  by  the 
Council  shall  be  periodically  reviewed 
to  determine  if  each  such  plan  or  project 
contributes  to  an  effective  and 
coordinated  program  of  research, 
information,  and  education.  Upon  such 
review  the  Council  shall  terminate  any 
program  or  project  which  it  determines 
does  not  further  the  purpose  of  Act. 

The  provision  of  the  Order  and  Act 
that  no  programs  or  projects  shall  make 
any  reference  to  private  brand  names  of 
wheat  based  products  is  necessary  to 
avoid  discrimination.  The  Council 
represents  all  interests  in  the  industry 
and  therefore  must  be  fair  to  all 
segments  and  elements  of  the  wheat  and 
wheat  foods  industry.  Prohibition  of  the 
use  of  false  or  unwarranted  claims  in 
behalf  of  wheat  or  wheat  based 
products  or  false  or  unwarranted 
statements  with  respect  to  the  attributes 
or  uses  of  competing  products  is  also 
necessary  for  proper  administration  of 
the  Order. 

An  economically  viable  wheat  and 
wheat  based  foods  industry  is  clearly  in 
the  public  interest.  Maintenance  and 
expansion  of  existing  markets  and  the 
development  of  new  markets,  both  at 
home  and  abroad,  are  essential  if  the 
wheat  and  wheat  based  foods  industry 
is  to  be  healthy  enough  to  supply  the 
needs  of  consumers.  Therefore,  the 
Order  provides  the  necessary 


authorizations  for  research  and 
information  designed  to  accomplish  this 
objective.  It  enables  the  Council  to 
undertake  production  research, 
marketing  research,  product  or  market 
research,  and  other  research  designed  to 
improve  efficiency  throughout  the 
production  and  marketing  chain  from 
the  earliest  stages  of  production  up  to 
the  time  the  product  reaches  the 
consumer.  In  addition,  information 
derived  from  research  and  other  factual 
information  would  be  made  available  to 
producers,  processors,  end  product 
manufacturers  and  consumers. 

The  Council  may  either  perform 
research  or  information  work  within  its 
own  organization,  or  it  may  contract  for 
such  research,  education,  and  consumer 
information  projects  and  programs  with 
public  and  private  research  agencies 
which  are  capable  of  performing  the 
work  needed.  While  the  projects  and 
programs  must  be  submitted  to  the 
Secretary  for  approval,  it  is  recognized 
that  study  and  planning  may  be 
involved  in  the  development  of  such 
activities.  Therefore,  reasonable 
expenses  which  may  be  incurred  by  the 
Council  in  connection  with  such 
development  should  be  authorized  as 
part  of  the  annual  plan  or  budget  even 
though  prior  to  the  time  such  projects 
are  submitted. 

(d)  Assessments,  Refunds,  Expenses. 
The  Act  provides  that  each  end  product 
manufacturer,  excluding  retail  bakers 
and  those  using  less  than  2000 
hundredweight  of  processed  wheat  per 
year,  shall  pay  to  the  Council,  pursuant 
to  regulations,  an  assessment  based  on 
the  number  of  hundredweights  of 
processed  wheat  purchased,  including 
intra-company  transfers  of  processed 
wheat  with  respect  to  which  no 
assessment  has  been  paid  or  scheduled 
for  payment,  for  use  in  the  manufacture 
of  end  products.  Additionally,  the  Act 
authorizes  the  Secretary  to  exempt 
specified  categories  of  end  products 
from  assessment  under  the  order.  End 
products  in  which  wheat  is  a 
characterizing  or  major  ingredient  are 
subject  to  assessment  and  end  products 
in  which  wheat  is  not  a  characterizing  or 
major  ingredient  are  exempt  from 
assessment  under  the  Order. 

Table  A,  below,  identifies  end 
products  in  the  Standard  Industrial 
Classification  code  in  which  wheat  is  a 
characterizing  or  major  ingredient.  This 
list  includes  end  products  subject  to 
assessment  under  the  Order.  TTie 
Council,  with  approval  of  the  Secretary, 
may  revise  the  list  as  needed.  Table  B, 
below,  identifies  many,  but  not 
necessarily  all,  of  the  end  products  in 
the  Standard  Industrial  Classilication 


code  in  which  processed  wheat  is  a 
minor  ingredient  but  is  not  a 
characterizing  or  major  ingredient.  End 
products  list^  in  Table  B,  and  any  other 
end  products,  subsequently  identified, 
which  contain  processed  wheat  as 
minor  ingredient  but  not  as  a 
characteristic  or  major  ingredient  will 
be  exempt  from  assessment  under  the 
Order  and  will  not  be  considered  "end 
products”  for  the  purpose  of  weighted 
referendum  voting. 

Table  A.  List  of  wheat  end  products 
included  within  the  “end  product” 
definition  of  §  1280.103,  of  the  Wheat 
and  Wheat  Foods  Research  and 
Nutrition  Education  Order,  which  are 
subject  to  the  assessment  established 
under  §  1280.151. 

SIC  No. 


2032 .  Macaroni,  canned 

Ravioli,  canned 
S(>aghetti,  canned 

2038 _  Baked  goods,  frozen 


Pies,  lozen  (except  meat) 

Pizza,  frozen 

Spaghetti  and  meat  balls,  frozen 
Waffles,  frozen 


2041  _  Dough,  biscuit  canned 

Dotighs,  refrigerated 

2043 _  Breakfast  foods,  cereal  (wheat  based) 

Wheat  flakes 

2045  _ _  Dough,  bisetiit:  Canned 

Doughs,  refrigerated 
2051 _ Bagels 


Bakery  products,  panialy  oooked,  except 
frozen  (frozen  are  included  in  SIC  No. 
2088) 

Bakery  products,  "perishable”:  Bread, 
cakes,  doughnuts,  pastries,  etc.  (iiKlud- 
Ing  croutons) 

Biscuits,  baked;  Baking  powder  artd  raised 
Bread,  brown;  Boston  and  other— canned 
Buns  (bakery  products) 

Chark^  Russe  (bakery  products) 

Crullers 

Knishes 

Pastries:  Danish.  Prench,  etc. 

Pies,  except  meat  pies 
Rolls  (bakery  products) 

Sponge  goods  (bakery  products) 

Sweet  yeast  goods 

2052 .  Bakery  products,  "dry":  biscuits,  crackers. 

pretzels,  etc. 

Biscuits,  baked;  Dry,  except  baking  powder 
and  raised  biscuit  (which  are  included  in 
SIC  No  2051) 

Cookies 

Oackers:  (iiraham.  soda.  etc. 

Saltines 

Zwieback,  machine-made 

2098  . . Macaroni  and  products,  dry:  Including  al¬ 

phabets.  nngs.  seashelts,  etc. 

Noodles:  Egg,  plain  arxf  water 
Spaghetti,  except  canned  (canned  is  in¬ 
cluded  in  SIC  No  2032) 

VeimiceW 

2099  .  Pizza,  refrigerated,  except  frozen  (frozen  is 

included  in  SIC  No.  2038) 

Table  B.  List  of  wheat  end  products 
which  could  technically  be  included  in 
the  “end  product”  definition,  but  which 
will  be  exempted  under  rules  issued 
pursuant  to  §  1280.151  (a)(2}  of  the 
Order,  and  §  1705(d)  and  §  1716  of  the 
Act. 

SICNa 


2032 _ 

2034 _ 

3035 

_  Soup  mixes  and  powders 

2038 _ 

2052 _ 

2085 . 

_  Cones,  ice  cream 

_ OistMad,  Recttfiad,  and  Blended  Liquors 

The  rate  of  assessment  may  not 
exceed  the  statutory  maximum  of  five 
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cents  per  hundredweight  of  processed 
wheat  purchased  or  transferred.  Further, 
section  1280.151  of  the  Order  specifies 
that  assessments  may  not  exceed  one 
cent  per  hundredweight  during  the  first  2 
years  that  assessments  are  collected. 
The  Council  may  recommend  changes  in 
the  rate  of  assessment  subject  to 
approval  by  the  Secretary. 

The  Wheat  Industry  Council  is 
authorized  to  set  aside  funds  in  an 
operating  reserve  and  to  budget  for  such 
a  reserve.  Such  a  reserve  will  allow  the 
Council  to  meet  expenses  already 
committed  to  in  the  event  that  the 
amount  of  assessments  should  decrease 
unexpectedly.  The  size  of  the  reserve 
should  be  determined  by  the  Council, 
with  the  approval  of  the  Secretary,  on 
the  basis  of  the  level  of  assessments 
being  received,  and  the  existing 
liabilities  and  anticipated  expenses. 

The  recommended  decision 
inadvertently  omitted  a  discussion  of 
hearing  testimony  that  proposed  an 
amendment  to  the  Order  that  would 
permit  end  product  manufacturers  not 
wishing  to  participate  in  the  program  to 
request  exemption  from  assessment 
rather  than  to  request  a  refund  of  the 
assessment  as  provided  for  in  the  Act 
and  the  Order.  In  hearing  testimony 
proponents  of  the  Order  cited  legislative 
authority  and  program  need  as  reasons 
for  all  end  product  manufacturers  to 
participate  in  the  program  subject  to  the 
referendum  and  refund  provisions  of  the 
Act.  Additionally,  producers, 
processors,  other  end  product 
manufacturers  and  the  labor  union 
representing  end  product  manufacturers’ 
employees  were  opposed  to  the 
proposed  amendment.  Since  the 
assessment  and  refund  provisons  of  the 
Order  are  exactly  as  provided  in  the 
Act,  the  proposed  amendment  must  be 
rejected  because  it  would  not  be  in 
keeping  with  the  statutory  framew'ork 
and  legislative  intent  of  Congress. 

Refunds.  Assessments  are  to  be  paid 
by  end  product  manufacturers.  There 
are  relatively  few  such  firms,  in 
comparison  with  the  numbers  of 
producers  who  have  been  subject  to 
assessments  under  other  research  and 
education  orders,  and  some  of  these 
firms  are  extremely  large.  Obviously, 
one  very  large  end  product  manufacturer 
unexpectedly  requesting  a  refund  of  its 
assessments  could  cripple  ongoing  plans 
and  projects  undertaken  in  expectation 
of  receiving  such  assessments. 

Therefore,  the  Order  provides  for  a 
refund  election  procedure.  Under  such 
procedure,  end  product  manufacturers 
will  have  a  60-day  period  from  the  date 
of  publication  of  the  summary  of  the 
Council  budget,  to  elect  to  reserve  the 


right  to  seek  refunds.  Only  those  end 
product  manufacturers  making  such  an 
election  shall  be  eligible  for  refunds  of 
assessments  paid  during  the  one  year 
period  immediately  following  the  60-day 
election  period. 

In  practice,  the  initial  budget  summary 
would  be  published  60  days  prior  to  the 
date  on  which  the  obligation  to  pay 
assessments  will  vest.  All  end  product 
manufacturers  not  reserving  the  right  to 
request  refunds  during  this  60-day 
period  would  be  committed  to  pay 
assessments  for  the  first  year  of  the 
program.  Thereafter,  a  summary  of  each 
year’s  budget  would  be  published  60 
days  before  the  beginning  of  each 
succeeding  year  of  the  program. 

The  budget  summary  would  include  a 
brief  general  description  of  the  proposed 
research  and  nutrition  education 
programs  contemplated.  The  description 
should  be  sufficient  to  allow  end 
product  manufacturers  to  evaluate  the 
Council’s  proposed  program  and  make  a 
considered  decision  on  whether  to  elect 
to  reserve  the  right  to  seek  refunds. 

A  similar  election  period  and 
procedure  would  apply  with  respect  to 
amendments  to  the  budget.  However, 
this  provision  would  be  interpreted  to 
require  a  summary  of  budget 
amendments  to  be  published  only  in  the 
case  of  amendments  so  significant  as  to 
substantially  change  the  nature  of  the 
ongoing  plans  or  projects  upon  which 
the  most  recent  refund  election  was 
based.  This  is  essential  to  avoid  the 
confusion  and  severe  administrative 
burden  on  the  Council  that  would  result 
from  publication  of  a  new  budget 
summary,  and  initiation  of  a  new  refund 
election  period,  on  the  basis  of  every 
minor  change  in  the  budget.  If,  however, 
there  were  a  change  in  the  Council’s 
priorities  of  the  magnitude  described,  a 
description  of  the  budget  amendments 
entailed  by  such  change  would  be 
published.  All  persons  subject  to  the 
assessment  would  thereafter  have  60 
days  within  which  to  make  the  election. 

In  order  to  avoid  confusion  if  such  a 
mid-year  budget  amendment  is 
published,  the  Order  provides  that  an 
election  made  on  the  basis  of  a  budget 
amendment  shall  apply  only  until  the 
end  of  the  one  year  period  then  in  effect 
with  respect  to  the  annual  budget. 

End  product  manufacturers  will  have 
an  opportunity  to  make  a  further 
election  based  on  the  publication  of  the 
summary  of  the  next  annual  budget. 

This  procedure  will  carry  out  the  intent 
of  the  Act  in  allowing  end  product 
manufacturers  to  make  an  informed 
decision  on  whether  to  reserve  the  right 
to  seek  refunds.  And  it  will  give  them 
the  necessary  information  upon  which  to 
base  this  decision.  However,  it  will 


avoid  the  confusion  and  additional 
administrative  expense  that  could 
otherwise  result  from  overlappfng 
refund  eligibility  periods  due  to  a 
change  in  priorities  in  the  middle  of  a 
budget  year. 

The  Order  allows  end  product 
manufacturers  who  have  paid  an 
assessment  and  reserved  the  right  to 
seek  a  refund,  to  demand  and  receive 
from  the  Council  a  refund  of 
assessments  they  have  paid.  'The  refund 
procedure,  in  combination  with  the 
obligations  to  describe  proposed  plans, 
and  projects  to  end  product 
manufacturers  60  days  in  advance  of  the 
initiation  of  assessments  for  each 
budget  year,  should  provide  a  good 
check  to  insure  that  the  Council  plans  its 
activities,  and  spends  assessments, 
wisely.  As  provided  in  the  Act,  the 
demand  for  the  refund  shall  be  made  by 
end  product  manufacturers,  in 
accordance  with  fegulations,  and  on  a 
form  and  within  a  time  period, 
prescribed  by  the  Council  and  approved 
by  the  Secretary.  It  will  also  require 
submission  of  proof  satisfactory  to  the 
Council  that  the  end  product 
manufacturer  paid  the  assessment.  Any 
such  refund  shall  be  made  within  60 
days  after  demand  is  received. 

An  exception  was  filed  recommending 
that  the  refund  election  procedure  in  the 
order  be  changed  to  permit  end  product 
manufacturers  to  make  a  one  time 
election  to  reserve  their  right  to  seek  a 
refund  rather  than  annual  elections  to 
reserve  their  refund  rights  as  specified 
in  the  Order.  This  exceptor  asserted  that 
this  change  in  the  refund  election 
procedure  would  simplify  the  procedure 
by  eliminating  the  need  to  reserve  the 
right  to  seek  a  refund  on  an  annual 
basis.  Since  the  refund  provisions  of  the 
Order  are  exactly  as  provided  in  the 
Act,  the  recommendation  must  be 
rejected  because  it  would  not  be  in 
keeping  with  the  statutory  framework 
and  legislative  intent  of  Congress. 

Expenses.  Council  expenses  shall  be 
paid  from  assessments  received  and  any 
other  funds  which  accrue  to  the  Council. 
The  Council  may  incur  expenses  which 
are  found  by  the  Secretary  to  be 
reasonable  for  the  functioning  and 
maintenance  of  the  Council  and 
necessary  for  the  Council  to  exercise  its 
powers  and  duties. 

The  Act  and  its  legislative  history 
make  it  clear  that  the  expenses  of  the 
Council  shall  include  reimbursement  by 
the  Council  to  the  Secretary  for  such 
expenses  as  the  Secretary  determines 
were  incurred  by  the  government  in 
preparation  of  an  original  order  and  for 
the  conduct  of  the  referendum  and, 
subsequently,  for  all  administrative 
costs,  including  salaries,  which  the 
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Secretary  determines  are  incurred  by 
the  government  under  the  approved 
Order. 

(e)  Records  and  Reports.  The  Act 
imposes  requirements  on  end  product 
manufacturers  to  keep  records  and 
make  such  reports  as  necessary  to  the 
effectuation,  administration,  and 
enforcement  of  the  Act  and  the  Order  or 
regulations  issued  pursuant  to  the 
Order.  The  Council  has  authority,  with 
approval  of  the  Secretary,  to  establish 
regulations  requiring  end  product 
manufacturers  to  keep  necessary  books 
and  records  and  to  report  to  the  Council 
periodically  as  the  Council  determines  is 
necessary.  Details  on  the  information 
needed  in  records  and  reports  and  the 
frequency  and  timing  of  reports  are  to  be 
established  by  the  Council  and  shown  in 
the -regulations.  Record  evidence 
indicates  some  concern  that  unduly 
burdensome  requirements  may  be 
imposed  on  end  product  manufacturers. 
It  was  suggested  that  existing  records 
systems  of  the  industry  should  be 
utilized  to  the  extent  possible,  and  the 
Council  should  be  cognizant  of  this 
recommendation  when  formulating 
regulations  for  approval  by  the 
Secretary. 

All  books  and  records  required  under 
the  regulations  must  be  made  available 
by  end  product  manufacturers  for 
inspection  by  representatives  of  the 
Council  or  the  Secretary  as  necessary  to 
verify  reports  on  assessments  made  and 
forwarded  to  the  Council.  These  records 
are  to  be  retained  at  least  two  years 
beyond  the  hscal  year  of  their 
applicability.  Such  a  time  period  is 
necessary  to  permit  the  completion  of 
authorized  audits,  investigations,  or 
other  actions  that  may  be  necessary  in 
administering  and  enforcing  the 
provisions  of  the  Order  and  the  Act. 

An  exceptor  expressed  concern  that 
confidential  information  available  to  the 
Wheat  Industry  Council  might  become 
available  to  competitors.  The  Secretary 
determines  that  such  concerns  are 
justified.  In  order  to  strengthen  the 
confidentiality  provisions  of  the  Act  and 
the  Order  the  following  paragraph  has 
been  revised  and  a  paragraph  has  been 
added  to  this  section.  Additionally, 

§  1280.162  of  the  Order  has  been 
revised. 

Representatives  of  the  Council  or  the 
Secretary,  while  acting  in  their  official 
capacities,  on  occasion  are  likely  to 
have  access  to  records  and  accounts  of 
end  product  manufacturers,  processors 
and  distributors  of  processed  wheat, 
and  others  which  may  reveal  trade 
secrets  or  have  competitive  value.  The 
Act  requires  that  the  confidential  nature 
of  such  business  records  be  protected. 
Regulations  to  be  recommended  by  the 


Council  and  approved  by  the  Secretary 
should  specifically  prohibit  Council 
members  from  having  access  to 
confidential  information  that  may  reveal 
trade  secrets  or  have  competitive  value. 
Only  those  persons  having  a  specific 
need  for  su^  infonnation  in  order  to 
effectively  administer  the  provisions  of 
the  Order  shall  have  access  to  such 
information.  The  Order  provides  that 
information  obtained  from  books, 
records,  and  reports  required  of  end 
product  manufacturers  and  information 
about  refunds  made  to  end  product 
manufacturers,  shall  be  kept 
confidential  by  the  Council  and  by 
employees  of  the  Council  and  of  the 
Department  of  Agriculture. 

Also,  any  such  information  which 
becomes  available  to  contracting  parties 
shall  be  kept  confidential  by  officers 
and  employees  of  such  parties. 

However,  the  Secretary  retains  the 
authority  to  permit  disclosure  of  such 
information,  but  only  in  a  suit  or 
administrative  hearing  relevant  to  the 
Order  brought  at  the  direction,  or  upon 
the  request,  of  the  Secretary  of 
Agriculture,  or  to  which  any  officer  of 
the  United  States  is  a  party. 

It  should  be  recognized  that  some 
information  about  the  program  may  be 
of  interest  and  benefit  to  the  general 
public.  Accordingly,  the  Order  does  not 
prohibit  (1)  the  issuance  of  general 
statements  concerning  the  number  of 
persons  subject  to  the  Order  or 
statistical  data  collected  which  do  not 
identify  the  information  furnished  by 
any  person;  (2)  the  publication,  as 
approved  by  the  Secretary,  of  general 
statements  relating  to  refunds  made  by 
the  Wheat  Industry  Council  which  do 
not  identify  any  person  to  whom  a 
refund  is  made;  or  (3]  the  publication  by 
direction  of  the  Secretary  of  the  name  of 
any  person  violating  the  Order,  together 
with  a  statement  of  the  provisions  of  the 
Order  violated. 

The  Act  provides  that  any  officer  or 
employee  of  the  Department,  the 
Council,  or  a  contracting  agency 
violating  these  confidential  provisions 
shall,  upon  conviction,  be  subject  to  a 
fine  of  not  more  than  $1 ,000  or  to 
imprisonment  for  not  more  than  one 
year,  or  both,  and  if  an  officer  or 
employee  of  the  Council  or  Department 
shall  be  removed  from  office. 

(f)  Other  Terms  and  Conditions.  The 
record  shows  a  need  for  several  other 
miscellaneous  terms  and  conditions  as 
shown  in  §  §  1280.166  through  1280.172  of 
the  Order.  Each  section  sets  forth 
certain  rights,  obligations,  privileges,  or 
procedures  which  are  necessary  and 
appropriate  for  the  effective  operation  of 
the  Order.  These  provisions  are 
incidental  to,  and  not  inconsistent  with. 


the  terms  and  conditions  of  the  Act,  are 
necessary  to  efiectiiate  the  other 
provisions  of  the  Order,  and  are 
supported  by  the  record  evidence. 

Rulings  on  Briefs,  Proposed  Findings, 
and  Conclusions 

At  the  close  of  the  hearing,  the 
Administrative  Law  Judge  fixed  April 
24, 1979,  as  the  final  date  for  interested 
parties  to  file  briefs,  proposed  findings, 
and  conclusions  based  on  the  evidence 
received  at  the  hearing.  One  brief  was 
filed  on  behalf  of  the  Wheat  and  Wheat 
Foods  Foundation  by  Donald  H. 
Heitman,  Attorney,  Wheat  and  Wheat 
Foods  Foimdation,  Washington,  D.C. 

The  brief  reiterated  points  made  by 
witnesses  at  the  hearing.  The  points  in 
the  brief  were  carefully  considered 
along  with  the  record  evidence  received 
at  the  hearing  in  making  the  findings 
and  conclusions  set  forth  herein  as 
discussed  in  this  decision.  To  the  extent 
that  the  suggested  findings  and 
conclusions  are  inconsistent  with  the 
findings  and  conclusions  as  set  forth 
herein,  requests  to  make  such  findings 
or  reach  such  conclusions  are  denied  for 
the  reasons  previously  cited  in  this 
decision. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions  of  this  decision,  all 
exceptions  to  the  recommended  decision 
were  carefully  and  fully  considered  in 
conjunction  with  other  record  evidence. 
To  the  extent  that  the  findings  and 
conclusions  are  at  variance  with  any  of 
the  exceptions,  such  exceptions  are 
overruled. 

General  Findings 

On  the  basis  of  the  evidence 
presented  at  the  bearing  and  the  record  ' 
thereof,  it  is  found  that 

1.  The  Wheat  and  Wheat  Foods 
Research  and  Nutrition  Education  Order 
and  all  of  the  terms  and  conditions 
thereof  as  hereinafter  set  forth  will  tend 
to  effectuate  the  declared  policy  of  the 
Act;  and 

2.  The  following  terms  and  conditions 
of  the  Order  are  a  detailed  means  of 
carrying  out  the  declared  policy  of  the 
Act  with  respect  to  the  development  of 
effective  and  continuous  coordinated 
programs  of  research  and  nutrition 
education  for  wheat,  processed  wheat 
and  wheat  end  products  with  adequate 
financing  through  assessments  on  the 
purchase  of  processed  wheat. 

Wheat  and  Wheat  Foods  Research  and 
Nutrition  Education  Order 

It  is  determined  that  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions  is  the  Wheat  and 
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Wheat  Foods  Research  and  Nutrition 
Education  Order  which  follows. 
However,  this  Order  shall  not  become 
effective  unless  approved  in  a 
referendum  of  end  product 
manufacturers  as  provided  in  Section 
1708  of  the  Act  and  in  §  1280.16  of  the 
Rules  of  Practice  and  Procedure 
Governing  Proceedings  to  Formulate  an 
Order  (7  CFR  Part  1280). 

If  approved  in  referendum  of  end 
product  manufacturers  a  new  subpart 
would  be  added  to  Part  1280  of  Title  7  of 
the  Code  of  Federal  Regulations  as 
follows: 

Part  1280— WHEAT  AND  WHEAT 
FOODS  RESEARCH  AND  NUTRITION 
EDUCATION 

Subpart— Wheat  and  Wheat  Foods 
Research  and  Nutrition  Education  Order 

Definitions 

Sec. 

1280.101  Wheat. 

1280.102  Processed  wheat. 

1280.103  End  product. 

1280.104  Wheat  producer. 

1280.105  Processor. 

1280.106  End  product  manufacturer. 

1280.107  Research. 

1280.108  Nutrition  education. 

1280.109  Wheat  Industry  Council  or  Council. 

1280.110  Department. 

1280.111  Secretary. 

1280.112  Person. 

1280.113  United  States. 

1280.114  Fiscal  period. 

1280.115  Eligible  organization. 

1280.116  Representative  of  wheat  producers. 

1280.117  Representative  of  processors. 

1280.118  Representative  of  end  product 
manufacturers. 

1280.119  Representative  of  consumers. 

1280.120  Part  and  subpart. 

1280.121  Retail  baker. 

1280.122  Intra-company  transfers. 

1280.123  Related  companies  or  divisions  of 
the  same  company. 

1280.124  Control. 

1280.125  Act. 

1280.126  Plans  and  projects. 

Wheat  Industry  Council 

1280.130  Establishment  and  membership. 

1280.131  Term  of  office. 

1280.132  Nominations. 

1280.133  Appointment. 

1280.134  Acceptance. 

1280.135  Vacancies. 

1280.136  Alternate  members. 

1280.137  Procedure. 

1280.138  Compensation  and  reimbursement. 

1280.139  Powers  of  the  Council. 

1280.140  Duties. 

Research  and  Nutrition  Education 
1280.145  Research  and  nutrition  education. 
Expenses  and  Assessments 

1280.150  Expenses. 

1280.151  Assessments. 

1280.152  Refunds. 

1280.153  Influencing  governmental  action. 


Reports,  Books,  and  Records 
Sec. 

1280.160  Reports. 

1280.161  Books  and  records. 

1280.162  Confidential  treatment. 

Certification  of  Organizations 

1280.165  Certification  of  organizations. 
Miscellaneous 

1280.166  Suspension  and  termination. 

1280.167  Proceedings  after  termination. 

1280.168  Effect  of  termination  or 
amendment. 

1280.169  Personal  liability. 

1280.170  Patents,  copyrights,  inventions,  and 
publications. 

1280.171  Amendments. 

1280.172  Separability. 

Authority:  Wheat  and  Wheat  Foods 

Research  and  Nutrition  Education  Act  (7 
U.S.C.  3401  et  seq.). 

Definitions 

§1280.101  Wheat. 

“Wheat"  means  all  classes  of  wheat 
grains  grown  in  the  United  States. 

§  1280.102  Processed  wheat 

“Processed  wheat"  means  the  wheat- 
derived  content  of  any  substance  (such 
as  cake  mix  or  flour)  produced  for  use  as 
an  ingredient  of  an  end  product  by 
changing  wheat  grown  within  the  United 
States  in  form  or  character  by  any 
mechanical,  chemical,  or  other  means. 

§  1280.103  End  product 

“End  product"  means  any  product 
which  contains  processed  wheat  as  an 
ingredient  and  which  is  intended,  as 
produced,  for  consumption  as  human 
food,  notwithstanding  any  additional 
incidental  preparation  which  may  be 
necessary  by  the  ultimate  consumer. 

§  1280.104  Wheat  producer. 

“Wheat  producer"  means  any  person 
who  grows  wheat  within  the  United 
States  for  market. 

§  1280.105  Processor. 

“Processor"  means  any  person  who 
commercially  produces  processed  wheat 
within  the  United  States. 

§  1280.106  End  product  manufacturer. 

"End  product  manufacturer"  means 
any  person  who  commercially  produces 
an  end  product  within  the  United  States, 
but  such  term  shall  not  include  such 
persons  to  the  extent  that  they  produce 
end  products  on  the  premises  where 
such  end  products  are  to  be  consumed 
by  an  ultimate  consumer,  including,  but 
not  limited  to,  hotels,  restaurants,  and 
institutions,  nor  shall  such  term  include 
persons  who  produce  end  products  for 
their  own  personal,  family,  or  household 
use. 


§  1280.107  Research. 

“Research"  means  any  type  of 
research  to  advance  the  nutritional 
quality,  marketability,  production,  or 
other  qualities  of  wheat,  processed 
wheat,  or  end  products. 

§  1280.108  Nutrition  education. 

“Nutrition  education"  means  any 
action  to  disseminate  to  the  public 
information  resulting  from  research 
concerning  the  economic  value  or 
nutritional  benefits  of  wheat,  processed 
wheat,  and  end  products. 

§  1280.109  Wheat  industry  Councii  or 
Councii. 

“Wheat  Industry  Council"  or 
“Council"  means  the  administrative 
body  established  pursuant  to  §  1280.130. 

§  1 280. 110  Department. 

“Department”  means  the  United 
States  Department  of  Agriculture. 

§1280.111  Secretary. 

“Secretary”  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
other  officer  or  employee  of  the 
Department  to  whom  there  has 
heretofore  been  delegated,  or  to  whom 
there  may  hereafter  be  delegated,  the 
authority  to  act  in  the  Secretary's  stead. 

§  1280.112  Person. 

“Person"  means  any  individual, 
partnership,  corporation,  association  or 
other  entity. 

§1280.113  United  States. 

“United  States”  means  the  several 
States  and  the  District  of  Columbia, 
including  any  territory  or  possession. 

§  1280.114  Fiscal  period. 

“Fiscal  period"  means  the  calendar 
year  or  such  other  period  as  the  Council 
may  determine. 

§  1 280. 1 1 5  Eligible  organization. 

“Eligible  organization"  means  any 
organization  or  association  which  has 
been  certified  by  the  Secretary  pursuant 
to  §  1280.165. 

§  1 280. 116  Representative  of  wheat 
producers. 

“Representative  of  wheat  producers" 
means  a  wheat  producer,  the  owner, 
officer,  or  employee  of  a  producer,  or  an 
officer,  or  employee  of  an  organization 
or  association  representing  wheat 
producers  certified  under  §  12^.165. 

§  1 280. 117  Representative  of  processors. 

“Representative  of  processors"  means 
a  processor,  the  owner,  officer,  or 
employee  of  a  processor,  or  an  officer, 
or  employee  of  an  organization  or 
association  representing  processors 
certified  under  §  1280.165. 
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§  1 280. 118  Representative  of  end  product 
manufacturers. 

"Representative  of  end  product 
manufacturers"  means  an  end  product 
manufacturer,  the  owner,  officer,  or 
employee  of  an  end  product 
manufacturer,  or  an  officer  or  employee 
of  an  organization  or  association 
representing  end  product  manufacturers 
certified  under  §  1280.165. 

§  1 280. 119  Representative  of  consumers. 

“Representative  of  consumers”  means 
a  consumer,  or  an  officer  or  employee  of 
an  organization  or  association 
representing  consumers  certified  under 
§  1280.165. 

§  1280.120  Part  and  subpart. 

“Part"  means  7  CFR  Part  1280, 
containing  rules,  regulations,  orders, 
supplemental  orders  and  similar  matters 
concerning  the  Wheat  and  Wheat  Foods 
Research  and  Nutrition  Education  Act. 
"Subpart”  means  any  portion  or  segment 
of  such  part. 

§  1280.121  Retail  baker. 

“Retail  baker”  means  an  end  product 
manufacturer  who  sells  end  products 
directly  to  the  ultimate  consumer: 
Provided,  That  such  term  shall  not 
include  any  end  product  manufacturer 
who  derives  less  than  10  percentum  of 
gross  end  product  sales  revenues  from 
sales  to  ultimate  consumers  or  who 
derives  10  percentum  or  more  of  gross 
food  or  food  product  sales  revenue  from 
the  sale  of  such  products  manufactured 
or  produced  by  others. 

§  1280.122  Intra-company  transfers. 

“Intra-company  transfers”  means 
sales  or  transfers  of  processed  wheat  for 
use  in  the  manufacture  of  end  products 
to  end  product  manufacturers  from 
related  companies  or  divisions  of  the 
same  company. 

§  1280.123  Related  companies  or 
divisions  of  the  same  company. 

“Related  companies  or  divisions  of 
the  same  company”  means  subsidiaries, 
affiliates,  or  divisions  of  an  end  product 
manufacturer  which  are  controlled  by, 
controlling,  or  under  common  control 
with,  such  end  product  manufacturer. 

§128ai24  ControL 

“Control”,  including  the  terms 
“controlling”,  “controlled  by”,  and 
“under  common  control  with”,  means 
the  possession,  directly  or  indirectly,  of 
the  power  to  direct  or  cause  the 
direction  of  the  management  and 
policies  of  any  person,  whether  through 
the  ownership  of  voting  securities,  by 
contract,  or  otherwise. 


§1280.125  Act 

“Act”  means  the  Wheat  and  Wheat 
Foods  Research  and  Nutrition  Education 
Act  [7  U.S.C.  3401  et.  seq.)  and  any 
amendments  thereto. 

§  1280.126  Plans  and  projects. 

“Plans  and  projects”  means  those 
research  and  nutrition  education  plans, 
studies  or  projects  pursuant  to 
§  1280.145. 

Wheat  Industry  Council 

§  1280.130  Establishment  and 
membership. 

Tliere  is  hereby  established  a  Wheat 
Industry  Council  of  twenty  members, 
each  of  whom  shall  have  a  specific 
alternate.  The  Council  shall  be 
composed  equally  of  representatives  of 
wheat  producers,  processors,  end 
product  manufacturers  and  consumers, 
appointed  by  the  Secretary  from 
nominations  submitted  by  eligible 
organizations  certified  pursuant  to 
§  1280.165,  or  from  nominations  in  a 
manner  authorized  by  the  Secretary 
pursuant  to  §  1280.132(a). 

§  1280.131  Term  of  office. 

The  members  of  the  Council  and  their 
alternates  shall  serve  for  terms  of  two 
years,  except  appointments  to  the  initial 
Council  shall  be  proportionately  for 
terms  of  two  and  three  years.  Each 
member  and  altenmate  member  shall 
continue  to  serve  until  his  successor  is 
appointed  by  the  Secretary  and  has 
accepted  the  position.  No  member  or 
alternate  shall  serve  more  than  three 
consecutive  terms  in  such  capacity,  but 
service  of  three  consecutive  terms  in  one 
capacity  will  not  disqualify  any  person 
from  appointment  in  another  capacity. 

§  1280.132  Nominations. 

All  nominations  authorized  under 
§  1280.130  shall  be  made  in  the  following 
manner 

(a)  Within  60  days  after  approval  of 
this  Order  by  referendum,  or  such  other 
period  as  determined  by  the  Secretary, 
nominations  shall  be  obtained  by  the 
Secretary  as  specified  in  paragraph  (d) 
of  this  section  from  eligible 
organizations  or  associations  cert^ied 
pursuant  to  §  1280.165.  However,  if  the 
Secretary  determines  that  a  substantial 
number  of  wheat  producers,  processors, 
.end  product  manufacturers  or 
consumers  are  not  members  of,  or  their 
interests  are  not  represented  by,  any 
such  eligible  organizations  or 
associations,  then  nominations  shall  be 
submitted  by  such  wheat  producers, 
processors,  end  product  manufacturers 
and  consumers  in  a  manner  authorized 
by  the  Secretary; 


(b)  After  the  establishment  of  the 
initial  Council,  the  Department  shall 
announce  when  a  vacancy  does  or  will 
exist.  Nominations  for  subsequent 
Council  members  and  alternates  shall  be 
submitted  to  the  Secretary  not  less  than 
sixty  days  prior  to  the  expiration  of  the 
terms  of  the  members  and  alternates 
whose  terms  are  expiring; 

(c)  Where  there  is  more  than  one 
eligible  organization  or  association 
representing  wheat  producers, 
processors,  or  end  product 
manufacturers  within  any  geographic 
area,  or  within  any  segment  of  the 
wheat  producing,  [irocessing,  or  end 
product  manufacturing  industry,  they 
may  caucus  for  the  purpose  of  jointly 
nominating  two  or  more  qualified 
persons  for  each  member  and  for  each 
alternate  member  to  be  appointed.  If 
joint  agreement  is  not  reached  with 
respect  to  any  such  nominations,  or  if  no 
caucus  is  held,  each  eligible 
organization  or  association  may  submit 
to  the  Secretary  two  or  more 
nominations  for  each  appointment  to  be 
made; 

(d)  In  making  nominations  for  such 
members  and  their  alternates,  factors 
such  as  those  listed  below  shall  be 
considered  in  determining  equitable 
representation  on  the  Council: 

(1)  For  wheat  producers — class  and 
volume  of  wheat  produced  and 
geographic  distributions; 

(2)  For  processors — class  of  wheat 
processed,  amount  of  wheat  processed 
and  geographic  distribution; 

(3)  For  end  product  manufacturers — 
the  generic  type  of  end  product 
produced  by  each  segment  of  the  end 
product  industry  (baked  goods,  biscuits 
and  crackers,  cereals,  pasta  products) 
and  the  percentage  each  such  segment 
uses  of  the  total  processed  wheat  used 
by  all  such  segments  of  the  end  product 
industry;  and 

(4)  For  consumers — the  factors  set  out 
in  §  1280.165. 

§  1280.133  Appointment 

From  the  nominations  made  pursuant 
to  §  1280.132,  the  Secretary  shall  appoint 
the  members  of  the  Council,  and  an 
alternate  for  each  such  member,  on  the 
basis  of  representations  provided  for  in 
§§  1280.130, 1280.131  and  1280.132. 

§  1280.134  Acceptance. 

Any  person  appointed  by  the 
Secretary  as  a  member,  or  as  an 
alternate  member,  of  the  Council  shall 
file  a  w'ritten  acceptance  with  the 
Secretary  within  a  period  of  time 
prescribed  by  the  Secretary. 
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§  1280.135  Vacancies. 

To  fill  any  vacancy  occasioned  by  the 
death,  removal,  resignation,  or 
disqualification  of  any  member  or 
alternate  member  of  the  Council,  a 
successor  for  the  unexpired  term  of  such 
member  or  alternate  member  shall  be 
nominated,  and  appointed  in  the  manner 
specified  in  §§  1280.130, 

1280.132(b)(c){d),  1280.133  and  1280.134, 
except  that  replacement  of  a  Council 
member,  or  alternate,  with  an  unexpired 
term  of  less  than  six  months  is  not 
necessary. 

§  1280.136  Alternate  members. 

An  alternate  member  of  the  Council, 
shall  act  in  the  place  and  stead  of  the 
member  for  whom  he  or  she  is  the 
alternate  during  the  absence  of  such 
member  and  shall  perform  such  other 
duties  as  assigned.  In  the  event  of  the 
death,  removal,  resignation,  or 
disqualification  of  a  member,  his 
alternate  shall  act  for  him  until  a 
successor  for  such  member  is  appointed 
and  has  accepted  the  position. 

§  1280.137  Procedure. 

(a)  A  majority  of  the  members, 
including  alternates  acting  for  members 
of  the  Council,  shall  constitute  a 
quorum,  and  any  action  of  the  Council 
shall  require  the  concurring  votes  of  at 
least  a  majority  of  those  voting. 

(b)  For  routine  and  non-controversial 
matters  which  do  not  require 
deliberation  and  exchange  of  views,  and 
in  matters  of  an  emergency  nature  when 
there  is  not  enough  time  to  call  an 
assembled  meeting  of  the  Council,  the 
Council  may  take  action  upon  the 
concurring  votes  of  a  majority  of  its 
members  by  mail,  telephone,  or 
telegraph,  but  any  such  action  by 
telephone  shall  be  confirmed  promptly 
in  writing. 

§  1 280. 1 38  Compensation  and 
reimbursement. 

The  members  of  the  Council  and 
alternates  shall  serve  without 
compensation  but  shall  be  reimbursed 
for  necessary  and  reasonable  expenses, 
as  approved  by  the  Council,  incurred  by 
them  in  the  performance  of  their  duties 
under  this  subpart. 

§  1280.139  Powers  of  the  Council. 

The  Council  shall  have  the  following 
powers: 

(a)  To  administer  the  provisions  of 
this  subpart  in  accordance  with  its  terms 
and  provisions; 

(b)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  subpart; 


(c)  To  receive,  investigate,  and  report 
to  the  Secretary  compliants  of  violations 
of  the  provisions  of  this  subpart;  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  subpart. 

§  1280.140  Duties. 

The  Council  shall  have  the  following 
duties. 

(a)  To  meet  and  organize  and  to  select 
from  among  its  members  a  chairman 
and  such  other  officers  as  may  be 
necessary,  to  select  committees  and 
subcommittess  of  Council  members,  and 
to  adopt  such  rules  for  the  conduct  of  its 
business  as  it  may  deem  advisable.  The 
Council  may  also  establish  advisory 
committees  of  persons  other  than 
Council  members  and  pay  the  necessary 
and  reasonable  expenses  of  the 
members  of  such  committees; 

(b)  To  appoint  from  its  members  an 
executive  committee  consisting  of  not 
less  than  4  nor  more  than  8  members, 
and  to  delegate  to  the  committee 
authority  to  administer  the  terms  and 
provisons  of  this  subpart  under  the 
direction  of  the  Council  and  within  the 
policies  determined  by  the  Council,  if 
such  a  committee  is  believed  to  be 
necessary  or  appropriate,  and  to  appoint 
or  employ  such  persons  as  it  may  deem 
necessary  and  define  the  duties  and 
determine  the  compensation  of  each; 

(c)  To  develop  and  submit  to  the 
Secretary  for  approval,  research  plans 
or  projects  and  nutrition  education  plans 
or  projects  resulting  from  research 
conducted  either  by  the  Council  or 
others; 

(d)  To  prepare  and  submit  to  the 
Secretary  for  approval,  budgets  on  a 
fiscal  period  basis  of  its  anticipated 
expenses  and  disbursements  in  the 
administration  of  this  subpart,  including 
probable  costs  of  research  and  nutrition 
education  plans  or  projects,  and  also 
including  a  general  description  of  the 
proposed  research  and  nutrition 
education  programs  contemplated 
therein; 

(e)  To  prepare  a  summary  of  the 
annual  budget,  or  amendments  thereto, 
including  a  brief  general  description  of 
the  proposed  research  and  nutrition 
education  programs  contemplated 
therein,  which  shall,  upon  approval,  be 
published  promptly  in  the  Federal 
Register. 

(f)  To  maintain  such  books  and 
records,  which  shall  be  available  to  the 
Secretary  for  inspection  and  audit,  and 
prepare  and  submit  such  reports  from 
time  to  time,  to  the  Secretary,  as  the 
Secretary  may  prescribe,  and  to  make 
appropriate  accounting  with  respect  to 
the  receipt  and  disbursement  of  all 
funds  entrusted  to  it; 


(g)  With  the  approval  of  the  Secretary, 
to  enter  into  contracts  or  agreements  for 
the  development  and  conduct  of  the 
activities  authorized  under  §  1280.145  of 
this  subpart  and  for  the  payment  of  the 
cost  thereof  with  funds  collected 
through  the  assessments  pursuant  to 

§  1280.151.  Any  such  contract  or 
agreement  shall  provide  that:  (1)  The 
contractors  shall  develop  and  submit  to 
the  Council  a  plan  or  project  together 
with  a  budget  or  budgets  which  shall 
show  the  estimated  cost  to  be  incurred 
for  such  plan  or  project;  (2}  any  such 
plan  or  project  shall  become  effective 
upon  approval  of  the  Secretary;  and  (3) 
the  contracting  party  shall  keep  accurate 
records  of  all  of  its  transactions  and 
make  periodic  reports  to  the  Council  of 
activities  conducted  and  an  accounting 
for  funds  received  and  expended,  and 
such  other  reports  as  the  Secretary  may 
require; 

(h)  With  the  approval  of  the  Secretary, 
to  invest,  pending  disbursement 
pursuant  to  a  plan  or  project,  funds 
collected  through  assessments 
authorized  under  §  1280.151  in,  and  only 
in,  obligations  of  the  United  States  or 
any  agency  thereof,  in  general 
obligations  of  any  State  or  any  political 
subdivision  thereof,  in  any  interest- 
bearing  account  or  certificate  of  deposit 
of  a  bank  which  is  a  member  of  the 
Federal  Reserve  System,  or  in 
obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States; 

(i)  To  prepare  and  make  public,  at 
least  annually,  a  report  of  its  activities 
carried  out  and  an  accounting  for  funds 
received  and  expended; 

(j)  To  cause  its  books  to  be  audited  by 
a  certified  public  accountant  at  least 
once  each  fiscal  period  and  at  such 
other  times  as  the  Secretary  may 
request,  and  submit  a  copy  of  each  such 
audit  to  the  Secretary; 

(k)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  Council  as  is 
given  to  members  in  order  that  the 
Secretary  or  representative  of  the 
Secretary  may  attend  such  meetings; 
and 

(l)  To  submit  to  the  Secretary  such 
information  pursuant  to  this  subpart  as 
may  be  requested. 

Research  and  Nutrition  Education 

§  1280.145  Research  and  nutrition 
education. 

The  Council  shall  develop  and  submit 
to  the  Secretary  for  approval  any  plans 
or  projects  authorized  in  this  section. 
Such  plans  or  projects  shall  provide  for: 

(a)  The  establishment,  issuance, 
effectuation,  and  administration  of 
appropriate  plans  or  projects  for 
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nutrition  education,  both  within  the 
United  States  and  in  international 
markets,  with  respect  to  wheat, 
processed  wheat,  and  end  products; 

(b)  The  establishment  and  conduct  of 
research  or  studies  with  respect  to  sale, 
distribution,  marketing,  utilization  or 
production  of  wheat,  processed  wheat, 
and  end  products  and  the  creation  of 
new  products  thereof  to  the  end  that 
marketing  and  utilization  of  wheat, 
processed  wheat,  and  end  products  may 
be  encouraged,  expanded,  improved,  or 
made  more  acceptable; 

(c)  Each  plan  or  project  authorized 
under  paragraph  (a)  or  (b)  of  this  section 
shall  be  periodically  reviewed  or 
evaluated  by  the  Council  to  insure  that 
each  such  plan  or  project  contributes  to 
an  effective  coordinated  program  of 
research  and  nutrition  education.  If  it  is 
found  by  the  Council  that  any  such  plan 
or  project  does  not  further  the  purposes 
of  the  Act,  then  the  Council  shall 
terminate  such  plan  or  project;  and 

(d)  In  carrying  out  any  plan  or  project, 
no  reference  to  a  private  brand  or  trade 
name  shall  be  made  unless  the 
Secretary  determines  that  such 
reference  will  not  result  in  undue 
discrimination  against  wheat,  processed 
wheat  or  end  products  of  other  persons. 
No  such  plans  or  projects  shall  make  use 
of  unfair  or  deceptive  acts  or  practices 
with  respect  to  the  quality,  value  or  use 
of  any  competing  product. 

Expenses  and  Assessments 

§  1280.150  Expenses. 

(a)  The  Council  is  authorized  to  incur 
such  expenses  (including  provision  for  a 
reasonable  reserve),  as  the  Secretary 
finds  are  reasonable  and  likely  to  be 
incurred  by  the  Council  for  its 
maintenance  and  functioning  and  to 
enable  it  to  exercise  its  powers  and 
perform  its  duties  in  accordance  with 
the  provisions  of  this  subpart.  Such 
expenses  shall  be  paid  from 
assessments  received  pursuant  to 

§  1280.151. 

(b)  The  Council  shall  reimburse  the 
Secretary,  from  assessments,  for  all  the 
expenses  and  expenditures,  including 
any  referendum  and  administrative 
costs  incurred  by  the  Secretary  under 
the  Act,  as  the  Secretary  finds  are 
reasonable  and  likely  to  be  incurred 
under  this  subpart  during  any  period 
specified  by  the  Secretary. 

§  1280.151  Assessments. 

(a)  Each  end  product  manufacturer 
shall  pay  to  the  Council,  pursuant  to 
regulations  recommended  by  the 
Council  and  approved  by  the  Secretary, 
an  assessment  based  on  the  number  of 
hundredweights  of  processed  wheat 


purchased,  including  intra-company 
transfers  of  processed  wheat  with 
respect  to  which  no  assessment  has 
been  paid  or  scheduled  for  payment,  for 
use  in  the  manufacture  of  end  products, 
from  processors,  distributors,  or  (in  the 
case  of  such  intra-company  transfers) 
related  companies  or  divisions  of  the 
same  company:  Provided,  That  no 
person,  including  any  end  product 
manufacturer  who  makes  intra-company 
transfers,  shall  be  required  to  pay  more 
than  one  assessment  with  respect  to  the 
same  processed  wheat,  whether  or  not 
such  processed  wheat  is  further 
processed  by  such  person;  And  provided 
further.  That  the  following  end  product 
manufacturers  shall  be  exempt  from 
such  assessment: 

(1)  Retail  bakers,  as  defined  in 

§  1280.121,  including  any  end  product 
manufacturer  who  does  not  purchase 
more  than  2,000  hundredweights  of 
processed  wheat  per  year  for  use  in  the 
manufacture  of  end  products:  Provided, 
That  any  person  exempted  under  this 
subparagraph  may  waive  such 
exemption,  upon  application  to  and 
approval  by  the  Council,  and  thereafter 
will  be  treated  as  a  non-exempt  end 
product  manufacturer  under  this  subpart 
unless  and  until  such  person  requests 
that  such  exemption  be  reinstated. 

(2)  End  product  manufacturers  who 
manufacture  specified  end  products,  or 
types  or  categories  thereof,  which  are 
exempted  under  rules  or  regulations 
issued  pursuant  to  §  1716  of  the  Act  to 
the  extent  of  the  processed  wheat  they 
purchase  for  use  in  the  manufacture  of 
such  exempted  products. 

(b)  The  Council,  with  the  approval  of 
the  Secretary,  shall  set  the  amount  of 
the  assessment,  not  to  exceed  five  cents 
per  hundredweight  of  processed  wheat 
purchased  or  transferred:  Provided, 
however.  That  the  assessment  rate  for 
the  first  two  years  shall  not  exceed  one 
cent  per  hundredweight. 

(c)  In  order  to  enable  end  product 
manufacturers  to  calculate  the  amount 
of  processed  wheat  they  have 
purchased,  persons  selling  or 
transferring  processed  wheat  in 
combination  with  other  ingredients  to 
such  end  product  manufacturers  for  use 
in  the  manufacture  of  end  products  shall 
disclose  to  such  end  product 
manufacturers  the  amount  or  proportion 
of  processed  wheat  contained  in  such 
products,  plus  or  minus  3  per  centum. 

(d)  End  product  manufacturers  shall 
remit  assessments  to  the  Council  at  such 
times  and  in  such  manner  as  prescribed 
by  regulations,  but  in  no  case  shall 
assessments  be  required  to  be  remitted 
more  often  than  quarterly. 


§1280.152  Refunds. 

(a)  Subsequent  to  the  publication  of 
the  summary  of  the  Council  budget,  or 
amendments  thereto,  provided  for  under 
§  1280.140(e),  all  end  product 
manufacturers  not  exempt  from  the 
assessments  under  §  1280.151  shall  have 
60  days  each  year  from  the  date  of 
publication  within  which  to  elect  to 
reserve  the  right  to  seek  refunds  under 
paragraph  (b)  of  this  section.  Reserving 
the  right  to  seek  refunds  shall  be 
indicated  to  the  Council  in  writing,  by 
registered  or  certified  mail  under  such 
conditions  as  the  Secretary  may 
prescribe.  Only  those  end  product 
manufacturers  who  make  such  an 
election,  under  the  described  procedure, 
shall  be  eligible  for  refunds  of 
assessments  paid  during  the  one-year 
period  immediately  following  the 
expiration  of  such  60-day  period. 
Provided,  That,  an  election  made  on  the 
basis  of  a  budget  amendment  shall 
apply  only  until  the  end  of  the  one-year 
period  then  in  effect  with  respect  to  the 
annual  budget. 

(b)  Notwithstanding  any  other 
provision  of  this  subpart,  any  end 
product  manufacturer  who  has  been 
subject  to  and  has  paid  an  assessment, 
but  who  has  reserved  the  right,  under 
paragraph  (a)  of  this  section,  to  seek  a 
refund,  and  who  is  not  in  favor  of 
supporting  the  programs  as  provided  for 
herein,  shall  have  the  right  to  demand 
and  receive  from  the  Council  a  refund  of 
such  assessment:  Provided,  That  such 
demand  shall  be  made  by  such  end 
product  manufacturer  in  accordance 
with  regulations,  and  on  a  form  and 
within  a  time  period,  prescribed  by  the 
Council  and  approved  by  the  Secretary 
and  upon  submission  of  proof 
satisfactory  to  the  Council  that  the  end 
product  manufacturer  paid  the 
assessment  for  which  refund  is  sought, 
and  any  such  refund  shall  be  made 
within  60  days  after  demand  is  received 
therefor. 

§  1280.153  Influencing  governmental 
action. 

No  funds  collected  by  the  Council 
under  this  subpart  shall  in  any  manner 
be  used  for  the  purpose  of  influencing 
governmental  policy  or  action,  except  to 
recommend  to  the  Secretary 
amendments  to  this  subpart. 

Reports,  Books  and  Records 

§1280.160  Reports. 

Each  end  product  manufacturer 
subject  to  this  subpart,  and  other 
persons  subject  to  section  1705(c)  of  the 
Act,  shall  be  required  to  report  to  the 
Council  periodically  such  information  as 
may  be  required  by  the  regulations 
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recommended  by  the  Council  and 
approved  by  the  Secretary.  Such 
information  may  include  but  not  be 
limited  to  the  following: 

(a)  The  number  of  hundredweights  of 
processed  wheat  purchased,  sold,  or 
initially  transferred  (as  described  in 

§  1280.122  and  §  1280.151(a))  for  use  in 
the  manufacture  of  end  products; 

(b)  The  number  of  hundredweights  of 
processed  wheat  on  which  an 
assessment  was  paid;  and 

(c)  The  date  any  assessment  was  paid. 

§  1280.161  Books  and  records. 

Each  end  product  manufacturer  who 
is  subject  to  this  subpart,  and  other 
persons  subject  to  section  1705(c)  of  the 
Act,  shall  maintain  and  make  available 
for  inspection  by  the  Council  or  the 
Secretary  such  books  and  records  as  are 
necessary  to  carry  out  the  provisions  of 
this  subpart  and  the  regulations  issued 
hereunder,  including  such  records  as  are 
necessary  to  verify  any  reports  required. 
Such  records  shall  be  retained  for  at 
least  two  years  beyond  the  fiscal  period 
of  their  applicability. 

§  1280.162  Confidential  treatment. 

All  information  obtained  from  such 
books,  records  or  reports  under  the  Act 
and  this  part,  and  all  information 
pertaining  to  refund  requests  and 
refunds,  shall  be  kept  confidential  by 
the  Council,  all  employees  of  the 
Council,  all  officers  and  employees  of 
the  Department,  the  Council  and  by  all 
officers  and  employees  of  contracting 
agencies  having  access  to  such 
information.  Only  those  persons  having 
a  specific  need  for  such  information  in 
order  to  effectively  administer  the 
provisions  of  this  subpart  shall  have 
access  to  such  information.  In  addition, 
only  such  information  so  furnished  or 
acquired  as  the  Secretary  deems 
relevant  shall  be  disclosed  by  them,  and 
then  only  in  a  suit  or  administrative 
hearing  brought  at  the  direction,  or  upon 
the  request,  of  the  Secretary,  or  to  which 
the  Secretary  or  any  officer  of  the 
United  States  is  a  party,  and  involving 
this  subpart.  Nothing  in  this  section 
shall  be  deemed  to  prohibit:  (a)  The 
issuance  of  general  statements  based 
upon  the  reports  of  the  number  of 
persons  subject  to  this  subpart  or 
statistical  data  collected  therefrom, 
which  statements  do  not  identify  the 
information  furnished  by  any  person,  (b) 
the  publication,  by  direction  of  the 
Secretary,  of  general  statements  relating 
to  refunds  made  by  the  Council  during 
any  specific  period,  or  (c)  the 
publication,  by  direction  of  the 
Secretary,  of  the  name  of  any  person 
who  has  been  adjudged  to  have  violated 
this  subpart,  together  with  a  statement 


of  the  particular  provisions  of  the 
subpart  violated  by  such  person. 

Certification  of  Organizations 

§  1280.165  Certification  of  organizations. 

(a)  Any  organization  or  association 
may  request  the  Secretary  for 
certification  of  eligibility  to  participate 
in  nominating  members  and  alternate 
members  of  the  Council  to  represent 
wheat  producers,  processors,  end 
product  manufacturers  or  consumers. 
Such  eligibility  shall  be  based,  in 
addition  to  other  available  information, 
upon  a  factual  report  submitted  by  the 
organization  or  association  which  shall 
contain  information  deemed  relevant 
and  specified  by  the  Secretary  for  the 
making  of  such  determination,  including, 
but  not  limited  to  the  following: 

(1)  Geographic  territory  covered  by 
the  organization’s  active  membership; 

(2)  Nature  and  size  of  the 
organization’s  active  membership, 
including,  in  the  case  of  an  organization 
other  than  a  consumer  organization,  the 
proportion  of  the  total  number  of  active 
wheat  producers,  processors,  or  end 
product  manufacturers  represented  by 
the  organization; 

(3)  The  extent  to  which  wheat 
producer,  processor,  or  end  product 
manufacturer  membership,  respectively, 
of  such  organization  is  represented  in 
setting  the  organization’s  policies; 

(4)  Evidence  of  stability  and 
permanence  of  the  organization; 

(5)  Sources  from  which  the 
organization’s  operating  funds  are 
derived; 

(6)  Functions  of  the  organization;  and 

(7)  The  organization’s  ability  and 
willingness  to  further  the  aims  and 
objectives  of  the  Act. 

(b)  The  primary  consideration  in 
determining  the  eligibility  of  an 
organization,  other  than  a  consumer 
organization,  shall  be  whether  its 
membership  consists  primarily  of  wheat 
producers,  processors,  or  end  product 
manufacturers  who  produce  a 
substantial  volume  of  wheat,  processed 
wheat,  or  end  products,  respectively, 
and  whether  the  organization  is  based 
on  a  primary  or  overriding  interest  in  the 
production,  processing,  or  end 
manufacturing  of  wheat  or  wheat 
products,  and  the  nutritional  attributes 
thereof. 

(c)  In  determining  the  eligibility  of  a 
consumer  organization,  the  primary 
consideration  shall  be  whether  (1)  a 
principal  purpose  of  the  organization  is 
to  promote  consumer  interests, 
consumer  research,  or  consumer 
education,  (2)  such  organization  has  a 
broadly  representative  constituency  of 
consumers,  with  active  membership 


participation  on  a  regular  basis,  and  (3) 
the  organization  has  demonstrated  to 
the  Secretary’s  satisfaction  its 
commitment  to  the  achievement  of  the 
objectives  of  the  Act. 

(d)  The  Secretary  shall  certify  any 
organization  or  association  which  is 
found  to  be  eligible  under  this  section 
and  the  determination  as  to  eligibility 
shall  be  final.  After  the  original 
certification  of  organizations,  the 
Secretary  will  require  recertification  at 
least  once  every  five  years  and  the 
Secretary  may  require  recertification  at 
any  time. 

Miscellaneous 

§  1280.166  Suspension  and  termination. 

(a)  The  Secretary  shall,  whenever  it  is 
found  that  this  subpart  or  any  provision 
thereof  obstructs  or  does  not  tend  to 
effectuate  the  declared  policy  of  the  Act, 
terminate  or  suspend  the  operation  of 
this  subpart  or  such  provision. 

(b)  The  Secretary  may  conduct  a 
referendum  at  any  time,  and  shall  hold  a 
referendum  on  request  of  10  per  centum 
or  more  of  the  number  of  end  product 
manufacturers  subject  to  this  subpart,  to 
determine  whether  such  manufacturers 
favor  the  termination  or  suspension  of 
the  subpart,  and  the  Secretary  shall 
suspend  or  terminate  such  subpart 
within  six  months  after  the  Secretary 
determines  that  suspension  or 
termination  of  the  subpart  is  approved 
or  favored  by  a  majority  of  the  end 
product  manufacturers  voting  in  such 
referendum  who,  during  a  representative 
period  determined  by  the  Secretary, 
have  been  engaged  in  the  manufacture 
of  end  products  or  by  end  product 
manufacturers  who  produced  end 
products  containing  more  than  50  per 
centum  of  the  total  processed  wheat 
contained  in  all  end  products 
manufactured  during  such  period  by  the 
end  product  manufacturers  voting  in  the 
referendum. 

§  1280.167  Proceedings  after  termination. 

(a)  Upon  the  termination  of  this 
subpart  the  Council  shall  recommend 
not  more  than  five  of  its  members  to  the 
Secretary  to  serve  as  trustees  for  the 
purpose  of  liquidating  the  affairs  of  the 
Council.  Such  persons,  upon  designation 
by  the  Secretary,  shall  become  trustees 
of  all  the  funds  and  property  then  in  the 
possession  or  under  the  control  of  the 
Council,  including  claims  for  any  funds 
unpaid  or  property  not  delivered  or  any 
other  claim  existing  at  the  time  of  such 
termination. 

(b)  The  said  trustees  shall:  (1) 

Continue  in  such  capacity  until 
discharged  by  the  Secretary;  (2)  carry 
out  the  obligations  of  the  Council  under 
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any  contracts  or  agreements  entered 
into  by  it  pursuant  to  §  1280.140(g):  (3) 
from  time  to  time  account  for  all  receipts 
and  disbursements  and  deliver  all 
property  on  hand,  together  with  all 
books  and  records  of  the  Council  and  of 
the  trustees,  to  such  persons  as  the 
Secretary  may  direct;  and  (4)  upon  the 
request  of  the  Secretary,  execute  such 
assignments  or  other  instruments 
necessary  or  appropriate  to  vest  in  such 
persons  full  title  and  right  to  all  of  the 
funds,  property,  and  claims  vested  in  the 
Council  or  the  trustees  pursuant  to  this 
subpart. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  pursuant  to  this 
subpart  shall  be  subject  to  the  same 
obligations  imposed  upon  the  Council 
and  upon  the  trustees. 

(d)  Any  residual  funds  not  required  to 
defray  the  necessary  expenses  of 
liquidation  shall  be  turned  over  to  the 
Secretary  to  be  used,  to  the  extent 
practicable,  in  the  interest  of  continuing 
one  or  more  of  the  research  or  nutrition 
education  plans  or  projects  hitherto 
authorized. 

§  1280.168  Effect  of  termination  or 
amendment 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  of  any  regulation  issued 
pursuant  hereto,  or  the  issuance  of  any 
amendment  to  either  thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  which  shall  have 
arisen  or  which  may  hereafter  arise  in 
connection  with  any  provision  of  this 
subpart  or  any  regulation  issued 
thereunder; 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  any  regulation  issued 
thereunder;  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  United  States,  or  of  the 
Secretary,  or  of  any  person,  with  respect 
to  any  such  violation. 

§1280.169  Personal  liability. 

No  member,  alternate  member  or 
employee  of  the  Council  shall  be  held 
personally  responsible,  either 
individually  or  jointly  with  others,  in 
any  way  whatsoever,  to  any  person  for 
errors  in  judgment,  mistakes,  or  other 
acts  either  of  commission  or  omission,  of 
such  member,  alternate  or  employee, 
except  for  acts  of  dishonesty  or  willful 
misconduct. 


§  1280.170  Patents,  copyrights,  inventions 
and  publications. 

Any  patents,  copyrights,  inventions,  or 
publications  developed  through  the  use 
of  funds  collected  under  the  provisions 
of  this  subpart  shall  be  the  property  of 
the  U.S.  Government  as  represented  by 
the  Council,  and  shall,  along  with  any 
rents,  royalties,  residual  payments,  or 
other  income  from  the  rental,  sale, 
leasing,  franchising,  or  other  uses  of 
such  patents,  copyrights,  inventions,  or 
publications,  inure  to  the  benefit  of  the 
wheat  and  wheat  foods  industry.  Upon 
termination  of  this  subpart,  §  1280.167 
shall  apply  to  determine  disposition  of 
all  such  property. 

§  1280.171  Amendments. 

Amendments  to  the  subpart  may  be 
proposed,  from  time  to  time,  by  the 
Council,  or  by  any  organization  or 
association  certiHed  pursuant  to  section 
1714  of  the  Act,  or  by  any  interested 
person  affected  by  the  provisions  of  the 
Act,  including  the  Secretary. 

§  1280.172  Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid  or  the  applicability 
thereof  to  any  person  or  circumstance  is 
held  invalid,  the  validity  of  the 
remainder  of  this  subpart  or  the 
applicability  thereof  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

Copies  of  this  decision  and  Order  may 
be  obtained  from  W.  David  Spalding, 
Livestock,  Poultry,  Grain  and  Seed 
Division,  Agricultural  Marketing 
Service,  Room  2610  South  Building, 
United  States  Department  of 
Agriculture,  Washington,  D.C.  20250. 

This  action  was  determined 
significant  under  the  Department’s 
criteria  for  implementing  Executive 
Order  12044.  The  impact  analysis  is 
incorporated  in  this  document. 

Referendum 

Rules  governing  the  procedure  to 
conduct  referendums  on  the  Wheat  and 
Wheat  Foods  Research  and  Nutrition 
Education  Order  and  a  Notice  of , 
Referendum  are  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

Signed  at  Washington.  D.C.,  on  December 
11. 1979. 
jerry  C.  Hill, 

Deputy  Assistant  Secretary  for  Marketing 
Services. 
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7  CFR  Part  1280 

[Docket  No.  WR-1] 

Procedure  for  the  Conduct  of 
Referendums  in  Connection  With 
Wheat  and  Wheat  Foods  Research  and 
Nutrition  Education  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  of  wheat  end  product 
manufacturer  referendum. 


SUMMARY:  This  document  announces  a 
referendum  among  wheat  end  product 
manufacturers  (primarily  wholesale 
bakers]  to  determine  if  they  approve  a 
Wheat  and  Wheat  Foods  Research  and 
Nutrition  Education  Order  ("Order”) 
issued  by  this  Department.  The  Order 
appears  elsewhere  in  this  issue  of  the 
Federal  Register.  This  notice  prescribes 
the  registration,  voting,  and 
representative  periods  of  the 
referendum. 

DATES:  Registration  period — January  7 
through  February  1, 1980.  Voting 
period — March  17  through  March  28, 
1980.  Representative  period — January  1, 
1978  through  December  31, 1978. 
EFFECTIVE  DATE:  December  14, 1979. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 

David  Spalding,  Livestock,  Poultry, 
Grain,  and  Seed  Division,  AMS,  USDA, 
Washington,  D.C.,  20250,  Phone:  202- 
447-2068. 

SUPPLEMENTARY  INFORMATION:  The 

Order  provides  for  the  establishment  of 
a  program  of  research  and  nutrition 
education  for  wheat  and  wheat  foods 
and  was  issued  pursuant  to  the  Wheat 
and  Wheat  Foods  Research  and 
Nutrition  Education  Act  (“Act"),  7  U.S.C. 
3401  et  seq.  Under  the  Act,  the  Order 
becomes  effective  only  if  it  is  approved 
by  wheat  end  product  manufacturers 
who  vote  in  a  referendum.  The 
regulations  for  conducting  referendums 
pursuant  to  the  Wheat  and  Wheat  Foods 
Research  and  Nutrition  Education  Act 
are  published  elsewhere  in  this  issue  of 
the  Federal  Register.  By  law,  at  least  50 
percent  of  those  registered  would  have 
to  vote  in  order  for  the  referendum  to  be 
valid.  The  Order  would  be  approved  if 
two-thirds  favor  it.  It  also  could  be 
approved  if  a  simple  majority  of  those 
voting  favor  it,  providing  that  they 
account  for  two-thirds  of  the  total 
amount  of  processed  wheat  purchased 
by  all  voters  during  the  representative 
period. 
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Notice  is  hereby  given  of  a 
referendum  to  consider  the  Order  issued 
by  the  Secretary  of  Agriculture  on 
December  14, 1979.  The  registration 
period  will  be  January  7  through 
February  1, 1980.  The  voting  period  will 
be  March  17  through  March  28, 1980.  The 


representative  period  is  January  1, 1978 
through  December  31, 1978. 

Registration  and  voting  will  be 
conducted  by  mail  by  the  Referendum 
Agent,  Livestock,  Poultry,  Grain,  and 
Seed  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture. 


Signed  at  Washington,  D.C.,  on  December 
11, 1979. 

Jerry  C.  Hill, 

Deputy  Assistant  Secretary  for  Marketing 
Services. 
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